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RECONCEPTUALIZING THE UNIVERSITY’S 
DUTY TO PROVIDE A SAFE LEARNING 
ENVIRONMENT: A CRITICISM OF THE 

DOCTRINE OF IN LOCO PARENTIS AND THE 
RESTATEMENT (SECOND) OF TORTS 


ROBERT D. BICKEL* 
PETER F. LAKE** 


INTRODUCTION 


For more than ten years, the federal and state courts have been asked 
to recognize a duty of the college or university’ to exercise reasonable 
care to minimize the risk of physical injury to students occasioned by 
third parties, or by other students. Universities have vigorously resisted 
the recognition of such a duty to the extent that it would impose an 
obligation upon the university to enforce policies regulating student 
conduct. Simply put, universities have argued that, since they no longer 
stand in loco parentis, and do not enjoy a custodial authority over their 
students, there is no basis in the common law for the imposition of a 
duty upon the university to control student behavior.” 

In accepting this argument, the majority of courts have reached an 
interesting, if anomalous, position. They support a finding of liability 
with respect to a university when a student is assaulted by an intruder,’ 
but reject liability when a student is assaulted by another student.’ 





* 


B.A., University of South Florida; J.D., Florida State University. Professor of Law, 
Stetson University College of Law. 

** B.A., J.D., Harvard University. Associate Professor of Law, Stetson University 
College of Law. 

1. Hereafter, the term ‘‘university’’ will be used to denote either a college or a 
university. 

2. See, e.g., Bradshaw v. Rawlings, 612 F.2d 135 (3d Cir. 1979), cert. denied, 446 
U.S. 909, 100 S. Ct. 1836 (1980), generally recognized as the seminal case succeeding 
on this argument; and see Rabel v. Illinois Wesleyan Univ., 514 N.E.2d 552 (Ill. App. 
Ct. 1987), rejecting any duty on the part of the university based upon a lack of a custodial 
relationship between the university and the student. 

3. See, e.g., University of Alaska v. Hendrickson, 552 P.2d 148 (Alaska, 1976); 
Duarte v. State, 148 Cal. Ct. App. 804 (1978); Mullins v. Pine Manor College, 449 N.E.2d 
331 (Mass. 1983); Peterson v. San Francisco Community College Dist., 685 P.2d 1193 
(Cal. 1984); Delaney v. University of Houston, 835 S.W.2d 56 (Tex. 1992); Contra., see 
Savannah College of Art & Design v. Roe, 409 S.E.2d 848 (Ga. 1991). 

4. See infra note 6. 





262 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 20, No. 3 


Courts today are willing, for example, to hold a university responsible 
for its negligence in allowing a criminally motivated third party to 
enter its dormitory and assault a female resident,® but appear unwilling 
to consider liability when a female student is abducted from her 
dormitory by an intoxicated fraternity pledge and injured as a result of 
her forced participation in a fraternity hazing.°® 

Simply put, many courts persist in the opinion that the university 
is, as a matter of law, not responsible for even the most egregious 
injury of a student occasioned by another student because the university 
cannot be asked to enforce a code of civility on its campus. In perpet- 
uating this notion, federal and state courts have relied upon a tainted 
interpretation of the doctrine of in loco parentis, and an oblique inter- 
pretation of the Restatement (Second) of Torts. 

One significant recent case has challenged the notion that a university 
has no duty to take affirmative action to minimize the risk of physical 
injury to a student by reason of the reckless conduct of another student, 
or student organization. In Furek v. University of Delaware,’ the Su- 
preme Court of Delaware held that the recognition of a university’s 
duty to impose some measure of control as to known, high-risk, frater- 
nity activities, does not depend upon notions of in loco parentis. Furek 
reflects an advance—specifically, that the constitutional demise of the 
doctrine of in loco parentis should not be relied upon to deny university 
students the right to expect the university to exercise reasonable care 
to minimize the risk of serious physical injury occasioned by miscon- 
duct. 

This article proposes that a number of the most prominent cases 
which reject duty as a matter of law are out of step with modern 
conceptualizations of duty. Moreover, these cases perpetuate confusion 
by relying upon oblique and outdated common-law doctrines, such as 
the chimerical distinction between nonfeasance and misfeasance. In 
sum, this piece suggests that courts have been actively inventing an 
immunity rule for universities, disguised as a ‘‘no duty’’ rule. Such a 
wholesale immunity is unjustified by precedent and has no place in 
the modern negligence law. Alternatively, if universities are to enjoy 





5. University of Alaska v. Hendrickson, 552 P.2d 148 (Alaska, 1976). 

6. In Rabel, 514 N.E.2d 552, plaintiff, a female resident student, was summoned to 
the lobby of her dormitory by a fellow student who was a fraternity pledge, and there 
forcibly abducted to a fraternity initiation where she was seriously injured. Because of 
the context of the initial encounter, the court could have recognized a duty as to intrusion, 
and denied liability by finding that the university was not negligent, or that reasonable 
security would not have prevented the spontaneous abduction. See e.g., Hall v. Board 
of Supervisors, S. Univ., 405 So.2d 1125 (La. Ct. App. 1981). Instead, the court chose 
to reject altogether any notion of duty, holding that the university had no ‘‘custodial’’ 
relationship with the student victim. 

7. 594 A.2d 506 (Del. 1991), holding that the University of Delaware had a duty to 


exercise reasonable care when it had actual or constructive knowledge of fraternity hazing 
events. 
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an immunity, or set of immunities, courts should not rest the rationales 
of their decisions upon faulty inferences from common-law doctrines 
that are now disfavored, or abated. 


I. THE HISTORICAL ‘‘TIE’’ BETWEEN THE DOCTRINE OF IN Loco PARENTIS, 
AND THE UNIVERSITY’S DISCIPLINARY AUTHORITY AND RESPONSIBILITY 


No attempt is made in this article to develop in detail the history of 
the doctrine of in loco parentis, as several comprehensive recent articles 
have already explained the subject.* Some treatment of the doctrine is, 
however, necessary to show that in loco parentis has never been the 
sole doctrinal basis for the university’s authority to regulate student 
conduct, or the university’s duty to maintain a safe learning environ- 
ment. 

Sir William Blackstone is generally credited with the use of the 
phrase ‘‘in loco parentis’’® as a way to describe the relationship of the 
schoolmaster to his pupil. Blackstone wrote, in his commentaries on 
English law in 1770, that: 


The father may also delegate part of his parental authority, during 
his life, to the tutor or schoolmaster, of his child; who is then 


‘fin loco parentis’’ and has such a portion of the power of the 
parent committed to his charge, viz. That of restraint and correc- 





8. See Perry Zirkel and Henry F. Reichner, Is The In Loco Parentis Doctrine Dead?, 
15 J. or L. & Epuc. 271 (1986); John C. Hogan and Mortimer D. Schwartz, In Loco 
Parentis In The United States 1765-1985, 8 J. LEGAL Hist. 260 (1987); James J. Szablewicz 
and Annette Gibbs, Colleges’ Increasing Exposure To Liability: The New In Loco Parentis, 
16 J. L. & Epuc. 453 (1987); Theodore C. Stamatakos, The Doctrine of In Loco Parentis, 
Tort Liability and the Student-College Relationship, 65 IND. L. J. 471 (1990); Brian 
Jackson, The Lingering Legacy of In Loco Parentis: An Historical Survey and Proposal 
for Reform, 44 Vanp. L. Rev. 1135 (1991); and see Patrick Dutton, Justifying School 
Searches: The Problem With The Doctrine of In Loco Parentis, 8 J. Juv. Law 140 (1984); 
and Heather Crook, In Loco Parentis: Time for a Reappraisal?, 19 J. FAM. L. 447 (1989). 

Stamatakos notes: 

[Warnings] of a ‘‘new’’ in loco parentis are both wrong and problematic .. . 

[Courts] resolving personal injury claims by students against colleges have 

uniformly assessed the relationship under traditional tort theories. Furthermore, 

the doctrine of in loco parentis, properly understood, never did serve as a basis 

for tort liability. Thus, the mistaken claims of the coming of a ‘‘new’’ in loco 

parentis may create confusion ... and may induce colleges to draft and 

implement policies that spawn, rather than diminish institutional liability. 
65 INnp. L. J. at 472. The authors agree with many of Stamatakos’ observations and join 
him in his criticism of the Szablewicz and Gibbs’ commentary. However, it is the purpose 
of this article to raise additional criticisms of Bradshaw and its progeny, and to argue 
for an expanded liability. 

9. Black’s Law Dictionary defines ‘‘in loco parentis’’ as: ‘‘In the place of a parent; 
instead of a parent; charged factitiously with a parent’s rights, duties and responsibili- 
ties.’ BLAck’s LAW DIcTIONARY 787 (6th ed. 1990). 
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tion as may be necessary to answer the purposes for which he is 
employed.'° 


Blackstone cited no authority for this statement, and the authors of 
current articles about the doctrine indicate that there appeared to be 
no British case applying the doctrine to schooling prior to Blackstone’s 
commentary.'' Chancellor James Kent recognized the doctrine in 1826, 
applying the doctrine as an extension of the parents’ duty to educate 
their children: 


As they are bound to maintain and educate their children, the law 
has given them a right of such authority; and, in support of that 
authority, a right to the exercise of such discipline as may be 
requisite for the discharge of their sacred trust. . . So the power 
allowed by law to the parent over the person of the child may be 
delegated to a tutor or instructor, the better to accomplish the 
purposes of education.'” 


The earliest American case applying the doctrine is State v. Pender- 
grass, decided in 1837.'* Considering an indictment for assault and 
battery arising out of the corporal punishment of a pupil by a school- 
master, the Supreme Court of North Carolina held that teachers have a 
power analogous to that of the parent; the authority of the teacher is 
regarded as a delegation of parental authority. Though no authority 
was cited for this statement, numerous early American state courts 
adopted it to support the use of corporal punishment by the teacher or 
school administrator in the exercise of discipline, i.e., as punishment 
for the pupil’s improper behavior." 

Though clearly the doctrine was first applied to provide legal au- 
thority for school discipline, it was not long before the teacher’s or 
school administrator’s legal role, in place of that of the parent, served 
as a basis for imposing upon the teacher a duty to supervise the pupil, 
so as to subject the teacher to liability in tort for the breach of this 
duty. The nexus between the doctrine of in loco parentis and traditional 
negligence principles was the expectation that the teacher exercise that 
degree of reasonable care that the parent of ordinary prudence would 
exercise under similar circumstances for the physical safety of the child. 
Because, in this application, the doctrine ignored the immunity of 
parents under the common law at the time, the doctrine actually appears 
to have reflected no more than the application of the ‘‘reasonable man’’ 





10. Jackson, supra note 8, at 1144; Zirkel & Reichner, supra note 8, at 271; Hogan 
& Schwartz, supra note 8, at 260. 
11. Hogan & Schwartz, supra note 8, at 271 n.4. 
. Id. at 261-62. 
. 19 N.C. 348 (1837), cited in Hogan & Schwartz, supra note 8, at 262. 
. Zirkel & Reichner, supra note 6, at 273-74; Hogan & Schwartz, supra at 263. 
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(person) standard in the context of the school environment." In a later 
generation, American case law extended the doctrine’s parameters as 
to school discipline to subsume school searches, again without citation 
of direct authority, and for the apparent purpose of avoiding Consti- 
tutional requirements of probable cause.'® 

The precursor of the application of the doctrine to support the 
disciplinary authority of the university is People ex rel. Pratt v. Wheaton 
College.'’ Upholding the College’s authority to forbid its students from 
joining secret societies, the Illinois Court held that the College’s charter 
gave to its trustees and faculty the power to adopt such rules as may 
be deemed expedient in the governance of the institution, ‘‘a power 
they would have possessed without such express grant, because [it is] 
incident to the very object of [the College’s] incorporation and [is] 
indispensable to the successful management of the College.’’** The 
Court recognized that a discretionary authority has been given to the 
College ‘‘to regulate the discipline of [the college] in such manner as 
[the college] deem[s] proper; and, so long as their rules violate neither 
divine nor human law, [the courts] have no more authority to interfere 
than [they] have to control the domestic discipline of a father in his 
family.’’ 

A discussion of how the logic of the doctrine was used to bolster the 
power of a college to exercise its disciplinary power with virtual 
impunity begins with the opinion of the Court of Appeals of Kentucky 
in Gott v. Berea College.?° Gott relied upon the Wheaton College case 
to uphold the authority of the College to announce and enforce a rule 
prohibiting its students from frequenting ‘‘forbidden’’ off-campus places. 
Not satisfied with mere reference to the corporate power of the College 
as defined by its charter, or its inherent purpose, the Kentucky Court 
opined that college authorities ‘‘stand in loco parentis concerning the 
physical and moral welfare and mental training of the pupils, and... 
to that end [may make] any rule or regulation for the government or 
betterment of their pupils that a parent could for the same purpose 
[unless such rules are unlawful or against public policy].’’?' Similarly, 
in Stetson University v. Hunt,”? the Florida Supreme Court held that 





15. Hogan, supra at 265; Cf. Hoose v. Drumm, 22 N.E.2d 233 (1939). 

16. Hogan, supra at 265, citing In Re Donaldson, 75 Cal. Rptr. 220 (Cal. App. 1969); 
Zirkel, supra at 276. 

17. 40 Ill. 186 (1866). 

18. Id. 

19. See Gott v. Berea College, 161 S.W. 204, 207 (Ky. 1913). 

20. Id. at 205 (The College’s rules prohibited students from visiting ‘‘. . . places of 
ill repute, liquor saloons’’, etc.). 

21. Id. at 206. 

22. 102 So. 637 (Fla. 1924) (Hunt was suspended for allegedly participating in 
disruptive activity in her dormitory, which included ‘‘hazing the normals, ringing cow 
bells, and parading the halls ... at forbidden hours.’’ The court observed that “‘... 
some of the witnesses spoke of these disorders as bordering on insurrection.’’ 102 So. at 
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the University could suspend a student for behavior that was offensive 
or intruded upon the rights or ‘‘comforts’’ of others, or that ‘‘retard[s] 
the pupil’s work.’’ *° It is noteworthy that the Florida Court recognized 
the contractual authority of the University to impose such rules.”* In 
justifying the prohibition of judicial review of the alleged (and by 
today’s standards salutary) vagueness of the rule, and the absence of 
procedural safeguards, however, the Court relied upon the doctrine of 
in loco parentis to support the discretion of the University as to matters 
of student discipline in the absence of patently unreasonable action.?5 

The issue in what are regarded as seminal cases is clearly the 
College’s interest in the regulation of student conduct, i.e., to demand 
diligence in study and to insure an orderly academic environment. The 
courts were willing to further this interest by allowing universities a 
broad power to discipline student misconduct. Students, however, were 
concerned about the zealousness of universities in defining the para- 
meters of appropriate student behavior, and, beginning in the early 
1960s, students redoubled their efforts to convince the courts that 
university rules as to student behavior went too far. More specifically, 
students at public universities became determined to challenge the 
discretion of the university to suspend or expel a student absent a 
preferment of legitimate charges of misconduct, or a meaningful op- 
portunity for the student to be heard on the issue(s) of alleged miscon- 


duct. In a sad chapter in American higher education’s legal history, 
some universities effectuated expulsions in the 1960s in retaliation for 
student speech protected by traditional First Amendment guarantees. It 
is in this context that the doctrine of in loco parentis was reviewed, 
and some courts understandably found it wanting. 


I]. JUDICIAL ABATEMENT OF THE NOTION OF IN LOCO PARENTIS TO JUSTITY 
ABSOLUTE DISCIPLINARY AUTHORITY OF THE PUBLIC UNIVERSITY 


The basis of the ‘‘student rights’’ litigation of the 1960s, and the 
outcome of the judicial scrutiny of student discipline, was that univer- 
sities—at least those that are state entities—may not, under the pretext 
of academic discipline, suspend or disenroll a student for that student’s 
exercise of rights guaranteed by the United States Constitution, partic- 





639. Hunt sued, alleging that she had been expelled and that the university had acted 
with malice in that it had no justification for excluding her. The court noted that the 
students had been summoned by the president, interrogated by him, and thereafter 
properly suspended with the opportunity to return to the university). 612 So. at 640. 

23. Id. at 640. 

24. The Court specifically noted that ‘‘[The university's] act of incorporation fully 
empowers the trustees to make rules for the general management of the affairs of the 
institution and for the regulation of the conduct of the students. [These corporate powers] 
are not unlike charter and corporate rights under which such institutions are generally 
conducted.’’ 102 So. at 639-40, citing Gott, 161 S.W. 204 (Ky. 1913). 

25. See Jackson, supra note 8, at 1147 n.1. 
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ularly those of speech, association and press; nor subject a student to 
unreasonable search of his person or premises; nor deprive the student 
of his enrollment in a public, tax-supported college absent due process 
of law. University rules and procedures which denied these guarantees 
were held illegal under Constitutional principles and violative of public 
policy. 

The landmark 1961 decision of the Fifth Circuit in Dixon v. Alabama 
State Board of Education”® overturned the expulsion without due proc- 
ess of six Black students for their participation in civil rights demon- 
strations.?” The Court of Appeals rejected the argument that principles 
of judicial deference to college disciplinary action should control, and 
held that public, tax-supported universities may not infringe on the 





26. 294 F.2d 150 (5th Cir. 1961), cert. denied, 368 U.S. 930 (1961). 

27. On February 25, 1960, the six plaintiffs and approximately 23 other African- 
American students in good standing at Alabama State College entered a lunch grill 
located in the basement of the Montgomery County Courthouse. They asked to be served 
and were refused. When the students refused to leave, police were summoned, and the 
students were ordered outside where they remained in a corridor of the courthouse. 
Some, but not all of the plaintiffs engaged in later demonstrations in Montgomery and 
Tuskegee, Alabama, including a march to the State Capitol culminating in speeches and 
the singing of hymns. 

In upholding the expulsion of the students by the State Board of Education, the federal 
district court wrote that no statute or rule required formal charges or a hearing as a 
condition precedent to the suspension or expulsion of a university student for alleged 
misconduct. Reversing, the Fifth Circuit noted the University’s own admission that it 
would normally permit students to defend charges brought against them. Citing Cafeteria 
and Restaurant Workers Union v. McElroy, 367 U.S. 886, 81 S. Ct. 1743 (1961), the 
Court of Appeals noted that, even though a student has no constitutional right to attend 
a public university, once the student is enrolled (s)he may not be expelled, except by 
means consistent with due process of law. The court held that fundamental to the notion 
of due process in the context of student expulsion is the right to notice of charges and 
a hearing: ‘‘[Education] is vital and indeed basic to civilized society. Without sufficient 
education, the plaintiffs would not be able to earn an adequate livelihood, to enjoy life 
to the fullest, or to fulfill as completely as possible the duties and responsibilities of 
good citizens. .. . Indeed, expulsion may well prejudice the student in completing his 
education at any other institution. Surely no one can question that the right to remain 
at the college in which the plaintiffs were in good standing is an interest of extremely 
great value. .. . There must be some reasonable and constitutional ground for expulsion 
or the courts would have a duty to require reinstatement. The possibility of arbitrary 
action is not excluded by the existence of reasonable regulations [because such regulations 
might be arbitrarily applied in a particular case if the university hears only one side of 
the case].’’ 294 F.2d 152, 155-57. 

Noting that state court decisions as early as 1886, and 1908, required a hearing prior 
to the expulsion of a public university student, the Court of Appeals held that due 
process requires notice and some opportunity for hearing before a student at a tax- 
supported university is expelled for misconduct. Due process should include, the court 
observed, notice of the specific charges and grounds which would, if proven, justify 
expulsion; and a hearing which gives the expelling authority an opportunity to hear both 
sides in considerable detail (that is, the rudiments of an adversary proceeding, which 
provides the accused the names of witnesses, an oral or written summary of the facts to 
which they will testify, and the opportunity for the accused to present his own defense). 
294 F.2d at 158-159. 
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constitutional rights of students on the sole ground that the university 
has authority to discipline students.”* 

Following Dixon, the United States Supreme Court rendered, over a 
decade, a notable series of rulings upholding the right of public-school 
and college students to engage in constitutionally-protected speech, 
association and publication. Especially noteworthy are the Court’s de- 
cisions in Tinker v. Des Moines Independent Community School Dis- 
trict,2° Healy v. James,*° and Papish v. Board of Curators of the University 
of Missouri.*‘ These decisions firmly settled, as a matter of federal 
constitutional law, that public college students do not relinquish their 
fundamental constitutional rights by accepting student status. More 
specifically, they may engage in political speech and otherwise express 
their opinions as citizens, so long as they do not materially and 
substantially disrupt the orderly administration of the college’s educa- 
tional program; they may establish and work on behalf of student 
organizations, and seek equal access to college funds for the support 
of such organizations, notwithstanding that the ideas of such organi- 
zations may not always accord with college or popular community 
sentiment; they may establish a student press, free from censorship by 
the withholding of college funding or threatened discipline for unpop- 
ular views; and they may be assured of their Fourth Amendment 
freedom from unreasonable search and seizure.*? This recognition of 





28. ‘‘Whenever a government body acts so as to injure an individual, the Constitution 
requires that the act be consonant with due process of law...’’ 294 F.2d at 155-56, 
(citing Joint Anti-Facist Refugee Comm. v. McGrath, 341 U.S. 123, 715 S. Ct. 624 (1951)). 
In addition, ‘‘. .. the State cannot condition the granting of even a privilege upon the 
renunciation of the constitutional right to procedural due process.’’, (citing Slochower 
v. Board of Education, 350 U.S. 551, 765 S. Ct. 637 (1956)) [other citations omitted]. 

29. 393 U.S. 503, 89 S. Ct. 733 (1969) (Secondary school students have a right to 
engage in passive speech, including the wearing of black arm bands protesting United 
States political actions, so long as students do not overtly disrupt the orderly conduct 
of classes or related school programs or interfere with the rights of other students in the 
learning environment). 

30. 408 U.S. 169, 92 S. Ct. 2338 (1972) (Public university may not deny recognition 
to student organization solely on the basis of its disagreement with the political views 
of the organization, or its undifferentiated fear that recognition of the organization will 
lead to disruption). 

31. 410 U.S. 667, 93 S. Ct. 1197 (1973) (State university may not censor editorial 
content of student newspaper solely on the basis of its view that editorial is ‘‘offensive’’ 
to university’s constituencies). 

32. See, e.g., New Times, Inc. v. Arizona Bd. of Regents, 519 P.2d 169 (Ariz. 1974) 
(en banc); Joyner v. Whiting, 477 F.2d 456 (4th Cir. 1973); Stanley v. Magrath, 719 F.2d 
279 (8th Cir. 1983) (Restricting the university’s right to censor the content of student 
publications); Gay Students Org. of the Univ. of N.H. v. Bonner, 509 F.2d 652 (1st Cir. 
1974); Gay Alliance of Students v. Matthews, 544 F.2d 162 (4th Cir. 1976); Gay Lib v. 
University of Mo., 558 F.2d 848 (8th Cir. 1977); Gay Activists Alliance v. Board of 
Regents of Univ. of Okla., 638 P.2d 1116 (Okla. 1981); Gay Student Serv. v. Texas A&M 
Univ., 737 F.2d 1317 (5th Cir. 1984) (Public university may not deny recognition to 
student organization solely on basis of disagreement with content of organization’s 
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constitutional restraint upon the authority of the public educational 
institution to suspend or expel a student, absent due process or in 
retaliation for the exercise of protected speech, was extended to public- 
secondary education, notwithstanding the clear acceptance in secondary 
education law that the institution stands in loco parentis as to both 
supervision and discipline.** 

Professor Charles A. Wright, in his popular commentary entitled 
‘“‘The Constitution on the Campus,’’** noted the impact of Dixon upon 
student rights. Professor Wright presaged the establishment of broader 
constitutional limits upon the public college’s authority to discipline 
students in retaliation for the exercise of constitutional freedoms, or in 
violation of the student’s entitlement to procedural due process. Wright’s 
view has been vindicated. The landmark student-rights decisions, and 
their progeny, may indeed be characterized as a judicial abatement of 
the doctrine of in loco parentis, insofar as it had traditionally precluded 
judicial review of a public college’s enforcement of the grounds for, or 
manner of implementing student discipline.** It is beyond cavil that 





speech); Cf. Carroll v. Blinken, 957 F.2d 991 (2d Cir. 1992) (equal access to student 
activity fees); Soglin v. Kauffman, 418 F.2d 163 (7th Cir. 1969) (‘‘misconduct’’ as standard 
for disciplinarv action, is unconstitutionally vague); Piazzola v. Watkins, 442 F.2d 284 
(5th Cir. 1971) (As regards intrusion by law enforcement officials, students at public 
universities are entitled to Fourth Amendment protections); Cf. New Jersey v. T.L.O., 
469 U.S. 325, 105 S. Ct. 733 (1985) (Extending Fourth Amendment protections to 
secondary school students). 

33. See supra note 26; Goss v. Lopez, 419 U.S. 565, 95 S. Ct. 729 (1975) (Interim 
suspension of public school student requires only minimal due process, to include some 
opportunity for the student to respond to charges of misconduct); Wood v. Strickland, 
420 U.S. 308, 95 S. Ct. 992 (1975) (School administrators have qualified immunity from 
individual damage award where they act in good faith, and did not know or have reason 
to know that their actions were violative of students’ constitutional rights). 

34. Charles A. Wright, The Constitution on the Campus, 22 Vanp. L. R. 1027 (1969). 

35. Federal court protection of due process safeguards for public university students 
is not strictly limited to situations of alleged misconduct. In Board of Curators of the 
Univ. of Mo. v. Horowitz, 435 U.S. 78, 98 S. Ct. 948 (1978), the United States Supreme 
Court held that a formal administrative hearing is not appropriate in cases of purely 
academic dismissal; however, the court cautioned that a student is entitled to a legitimate 
evaluation of his/her academic performance and may challenge an academic decision 
which is arbitrary (Marshall, dissenting in part). See also Regents of Univ. of Mich. v. 
Ewing, 474 U.S. 214, 106 S. Ct. 507 (1985); In accord, Schuler v. University of Minn., 
788 F.2d 510 (8th Cir. 1986); Davis v. Mann, 882 F.2d 967 (5th Cir. 1989); and see 
Greenhill v. Bailey, 519 F.2d 5 (8th Cir. 1975) (Where student is dismissed because of 
alleged insufficient intellectual ability, he is entitled to a hearing to clear his good name). 
The public university student is similarly entitled to notice and a hearing where (s)he is 
subject to dismissal because of alleged academic dishonesty. Hall v. Medical College of 
Ohio at Toledo, 742 F.2d 299 (6th Cir. 1984) (Student not entitled to representation by 
legal counsel); in accord, Nash v. Auburn Univ., 812 F.2d 655 (11th Cir. 1987); see also 
Shuman v. Univ. of Minn. Law Sch., 451 N.W.2d 71 (Minn. Ct. App. 1990). Even 
students at private universities appear to be entitled to proceedings which are funda- 
mentally fair. The Joint Statement on Rights and Freedoms of Students, published 
originally by a joint committee of the American Association of University Professors, 
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the student rights movement of the 1960s brought about political and 
judicial recognition that, for the most part, persons above the age of 
eighteen are legally adults and, if students, are not in the custody of 
college officials, as are public or private elementary or secondary school 
pupils. These decisions said nothing, however, about the public or 
private university’s duty to exercise reasonable care toward the main- 
tenance of a safe learning environment.** 


II]. THE IMPROPER SUGGESTION THAT THE IMPOSITION OF A DUTY TO 
PROVIDE A SAFE LEARNING ENVIRONMENT DEPENDS UPON THE 
**RESURRECTION’’ OF THE DOCTRINE OF IN LOCO PARENTIS 


The early common-law duties of universities to provide a safe learning 
environment were distinctly defined. In a period when the courts were 
generally averse to intruding upon the powers of a school or university 
to discipline students, the common law nonetheless recognized that a 
student was to be protected from abusive teachers, dangerous staff, and 
fellow students. As early as 1904, Drum v. Miller*? held that the 
teacher’s privilege to employ corporal punishment was qualified: teach- 
ers might be subject to liability if they act with malice, or inflict 
unreasonable bodily harm on the student in attempting to enforce 
discipline.** In 1921, in Barr v. Brooklyn Children’s Aid Society,*® a 
New York state court held that a university did not enjoy the immunity 
accorded charitable institutions (churches and charitable hospitals) and 
that it is liable for the negligence of its employees causing injury to 
students. And Hamburger v. Cornell University*® and Brigham Young 
University v. Lillywhite*’ held teachers liable for injuries sustained by 





NASPA, and other education associations, and updated in 1991 by an interassociational 
task force, provides, in part, that ‘‘students should have protection through orderly 
procedures against prejudiced or capricious academic evaluation. . . .’’ (National Assoc. 
of Student Personnel Admin., Inc. 1992). Cf. Boehm v. Univ. of Pa. Sch. of Vet. Med., 
553 A.2d 575 (Pa. 1990) (Procedures used provided students with extensive due process; 
hearing was held before impartial panel and students were given a fair hearing). 

36. The private college is not subject to the constitutional reasoning of the aforemen- 
tioned cases, and remains vested with substantial discretion to discipline its students. 
Thus, the student rights cases have little to offer as to the private college’s duty to 
provide a safe learning environment. Although it might well be argued that the earliest 
precedent, noted herein, relies upon the notion of the college’s status as parent to justify 
its authority to discipline, that authority is also found in the early cases to rest upon the 
student’s contractual relationship with the university, and the university’s charter powers. 
In other words, even the early cases fail to suggest that the university’s relationship with 
the student is premised solely upon the doctrine of in loco parentis. See, e.g., Stetson 
Univ. v. Hunt, supra note 21. 

37. 47 S.E. 421 (Sup. Ct. N.C. 1904). 

38. See Zirkel & Reichner, supra note 8, at 279. 

39. 190 N.Y.S. 296 (N.Y. App. Div. 1921); see Stamatakos, supra note 8, at 483. 

40. 172 N.Y.S. 5 (N.Y. App. Div. 1918), aff'd 226 N.Y. 625, 123 N.E. 868 (1919). 

41. 118 F.2d 836 (10th Cir.), cert. denied, 314 U.S. 638 (1941). 
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a student as a result of a chemistry-laboratory explosion caused by the 
student’s combining of chemical compounds improperly dispensed to 
the student or for an explosion while the teacher was absent from the 
room.** These courts rooted liability in the teacher’s duty to provide 
adequate instruction to and supervision of the student, according to 
what the prudent teacher would do in like or similar circumstances.** 

Two recent commentators have characterized these cases as embracing 
a correlative to the doctrine of in loco parentis. Their reasoning is 
based upon a reference to the Gott Court’s statement that the college 
stands in place of the parent concerning the physical and moral welfare 
of the pupil.** These commentators admit that cases advancing such a 
theory are scarce, but explain this fact by noting the immunity afforded 
governmental and charitable entities during this period.** Proceeding 
from this thinly documented premise, and focusing upon the abatement 
of the doctrine of in loco parentis in the ‘‘student-rights cases’’, they 
argue that the basis for the imposition of a duty upon the college to 
provide for a safe learning environment recedes when the college no 
longer stands in place of the parent. Their conclusions find support in 
Bradshaw v. Rawlings, and Rabel v. Illinois Wesleyan University,*® 
which have come to stand for the proposition that a ‘‘custodial’’ 
relationship between the university and its student is a precondition to 
the imposition upon the university of a duty in tort to act with 
reasonable regard for the student’s safety. Then proceeds the argument 





42. Citing Hamburger v. Cornell Univ., supra note 39, the Barr court held that upon 
enrollment, ‘‘the student pays something, becomes entitled to the benefits and privileges 
of the university, and the university is liable for the negligence of its employees causing 
injury to such student.’’ Barr, 190 N.Y.S. at 298. 

43. See Stamatakos, supra note 8, at 483-84; Szablewicz & Gibbs, supra note 8 at 
455. As to the university’s duty to properly supervise the student during instructional 
situations presenting risk of physical injury, see LaVoie v. State, 458 N.Y.S.2d 277 (N.Y. 
App. Div. 1982) (University liable for injury to student who was inadequately instructed 
as to danger of chemistry experiment using ether); Amon v. State, 414 N.Y.S.2d 68 (N.Y. 
App. Div. 1979) (University liable for student’s injury while operating table saw in 
university scenery shop, where student was not properly instructed as to use of saw); 
Yarborough v. CUNY, 520 N.Y.S.2d 518 (N.Y. Ct. Cl. 1987) (University liable for physical 
education instructor’s negligence in allowing students to use plastic bags for indoor sack 
races); Cantwell v. University of Mass., 551 F.2d 879 (1st Cir. 1977) (Coach who stood 
next to gymnast as ‘‘spotter’’ assumed duty to act with due care); Catania v. University 
of Neb., 329 N.W.2d 354 (Neb. 1983) (Duty recognized, but instructor not negligent in 
allowing students to hit hollow golf balls indoors); Stineman v. Fontbonne College, 664 
F.2d 1082 (8th Cir. 1981) (Coach has duty to exercise reasonable care when attending to 
player’s injury; failure to direct player to university clinic next to athletic field supports 
finding of negligence). 

44. Szablewicz & Gibbs, supra note 8, at 455. 

45. The authors explain that, at the time, monetary awards against public or charitable 
universities would have violated public policy. What the authors fail to explain is why 
the erosion of this charitable and governmental immunity long before the 1960s did not 
produce any modern case law resting tort duties of universities on notions of in loco 
parentis. Szablewicz & Gibbs, supra note 8, at 455-56. 

46. See supra note 2. 
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that the student-rights cases vindicate the claim of students that they 
are empowered to define and regulate their own lives, and to be treated 
as adults, ‘‘free from university control and able to take part in the 
shaping of American social and political policy.’’*’ It is argued that, in 
consideration of this ‘‘freedom’’, students can no longer expect to be 
protected by the university. In sum, this interpretation characterizes 
the student-rights cases as stemming from the general ‘‘rebellion [by 
students] against their own parents.’’** 

The argument that the demise of in loco parentis is linked to limi- 
tations upon the university’s duty to provide a safe environment is 
appealing, but is at best thinly connected to the pre-Bradshaw prece- 
dent. Moreover, the argument misperceives the holdings in the land- 
mark cases on the issue of the liability of the college for breach of the 
duty to provide adequate instructional supervision to students, when 
such negligence results in physical injury. The ‘‘no duty’’ proponents 
wrongly suggest that the college should resist legal accountability for 
failure to enforce student-behavior rules because the recognition of duty 
would connote a resurrection of the doctrine of in loco parentis in the 
collegiate setting. But, however flawed, this position is the essence of 
the rationale of Bradshaw, Rabel, and their progeny, which reject as 
nonactionable the claims of students for damages for serious physical 
injury as a result of the negligence of college officials in properly failing 
to control student behavior. 

Most noteworthy among the ‘‘no duty’’ decisions are the cases, 
including Bradshaw and Rabel , involving injury of students as a result 
of alcohol-related conduct of other students, and the most widely 
influential of these is Bradshaw itself. The opinion of the Court of 
Appeals in Bradshaw , overturning a jury verdict for the plaintiff, holds 
as a matter of law that a college cannot reasonably be held liable for 
the alcohol-related injury of one of its students occasioned by another 
student, although the college was apparently aware of, and provided 
the funds for, the purchase and consumption of beer by under-age 
students at a sophomore-class picnic, at which the students had become 
intoxicated.*® The Bradshaw trial court had submitted to the jury the 
issue of the college’s negligence, and the jury rejected the college’s 
argument that it was not negligent because ‘‘it was powerless to control 
the habits of college sophomores in regard to drinking beer.’’*° The 





47. Szablewicz & Gibbs, supra note 8, at 456. 

48. Id. (Emphasis added). 

49. The off-campus picnic Rawlings and Bradshaw attended was an annual event of 
the sophomore class, planned with the involvement of a faculty member of the college 
who served as class advisor. The faculty advisor signed the check which provided the 
money for the beer served at the picnic, the ‘‘flyers’’ advertising the picnic, and showing 
drawings of beer mugs which were prominently displayed throughout the campus. 
Bradshaw, 612 F.2d at 135, 137. 

50. Id. at 138. This argument is a deliberate overstatement by the college, since all 
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appellate court reversed the jury’s finding that the college had not 
acted reasonably under the circumstances.*' Viewing beer drinking by 
college students, in violation of state sales and consumption laws, as 
an inevitable social custom—one in accord with the custom of most 
countries—the Court of Appeals found that it would be unduly bur- 
densome to impose upon the college any duty to act toward the control 
of such unlawful drinking. Thus, despite the college’s promulgation of 
rules prohibiting possession or consumption of alcoholic beverages on 
college property or at college-sponsored events, the court flatly rejected 
a private right of action against the college for failure to minimize the 
risk of injury to students as a proximate result of illegal consumption 
of alcohol, of which the college had actual or constructive knowledge. 

The Bradshaw court’s refusal to entertain a claim that the college 
may be liable for the negligent failure to enforce its rules in this regard 
is bottomed on the finding that the college’s rules created no ‘special’ 
or ‘custodial’ relationship between the college and its students as to 
drinking, and represented no assumption of duty by the college because 
the rules did no more than track state law prohibiting possession and 
consumption of alcohol by persons under the legal drinking age. It 
was, however, the Bradshaw court’s use of the student-rights cases to 
support its reasoning that set the stage for the broader argument by 
colleges that there is no duty to control student conduct in any regard, 
and no liability for the failure to enforce the college’s student-conduct 
code. 

In this respect, the Bradshaw court first seized upon the self-serving 
statement that colleges are not ‘‘insurers’’ of student safety.** Taking 





college’s have elaborate student conduct codes governing all manner of penalties for 
misconduct by students. See Edward N. Stoner, Harnessing the ‘‘Spirit of Insubordina- 
tion’: A Model Student Disciplinary Code, 17 J.C. & U.L. 89 (1990). Particularly 
noteworthy is the college’s use of the overly misleading and self-serving terms ‘‘power- 
less’ and ‘‘habits.’’ The questionable nature of these terms may be illustrated simply by 
noting that a majority of colleges regulate, supervise and control the conduct (and thereby 
the ‘‘habits’’) of thousands of resident students in dormitories. This supervision includes 
the practice of employment of residence hall staff who are paid to live with students, 
and whose primary professional responsibility is to physically oversee student conduct 
in the residence hall. 

51. Bradshaw, 612 F.2d at 144. 

52. Id. at 141. The appellate court held that a college’s rules, insofar as they replicate 
state laws prohibiting certain conduct, do not give rise to the assumption of a duty 
because such rules create no ‘‘custodial’’ relationship, between the college and its 
student(s), citing RESTATEMENT (SECOND) Torts, § 320 (1965). The court observed, by 
footnote, that this section of the Restatement depends upon a finding of voluntary or 
legally imposed custody. Id. at 140. See supra note 26. 

53. Id. at 138. It is axiomatic to negligence law that the imposition of duty does not 
a fortiori impose a strict liability, or liability without fault. The conclusion by the 
Bradshaw Court that the recognition of duty would make the college the ‘‘insurer’’ of 
the student’s safety is a textbook example of the Aristotelian fallacy of non causa pro 
causa [A conclusion (here that the university becomes an insurer) is set forth to refute a 
proposition (here the imposition of duty) that is asserted to be, but is not truly, one of 
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this conclusion as critical, the court then characterized the doctrine of 
in loco parentis as foundational to the issue of the college’s duty to 
enforce student-conduct codes. The court noted that the ‘‘special’’ 
[legal] relationship between the student and the college was based in 
this doctrine, giving the college the right to control student behavior 
and “‘‘reciprocally’’ giving students ‘‘certain rights of protection by the 
College.’’** Then, in sweeping language, the Court observed: 


The campus revolutions of the late sixties and early seventies were 
a direct attack by the students on rigid controls by the colleges 
and were an all-pervasive affirmative demand for more student 
rights .. . . These movements, taking place almost simultaneously 
with legislation and case law lowering the age of majority, pro- 
duced fundamental changes in our society. A dramatic reappor- 
tionment of responsibilities and social interests of general security 
took place. Regulation by the college of student life on and off 
the campus became limited. Adult students now demand and 
receive expanded rights of privacy in their college life, including. 
. . liberal, if not unlimited, partial visiting hours. College admin- 
istrators no longer control the broad arena of general morals. At 
one time, exercising their rights and duties:in loco parentis, 
colleges were able to impose strict regulations. But today students 
vigorously claim the right to define and regulate their own lives. 
Especially have they demanded and received satisfaction of their 
interest in self-assertion in both physical and mental activities, 
and have vindicated what may be called the interest in freedom 
of the individual will. 


Thus, in one swoop, Bradshaw linked the right to discipline or regulate 
to the duty to provide a safe learning environment by means of correl- 
ative doctrines of in loco parentis, and then concluded that the rejection 
of the doctrine in its one aspect (the right to regulate and discipline) 
implied the rejection of its other aspect (the duty to protect). The 
language of the Bradshaw court overarches its view of the college’s 
relationship with its students, and misperceives both the student-rights 
cases, and traditional tort-law concepts. It engages in a totally unsup- 
ported ‘‘leap of logic’’. The court reasons that when the federal Con- 





the premises from which the conclusion can be drawn]. See Sir Davip Ross, ARISTOTLE 
60-61 (1923). 

54. The court states simply that both administrators and faculty had once ‘‘assumed’”’ 
a role in loco parentis, and proceeds to the statement that the student’s entitlement to 
any protection by the college from harm is ‘‘reciprocal’’ or dependent upon the college’s 
‘‘parental’’ status. The court cites no authority for this proposition, and particularly omits 
any reference to precedent which grounds the college’s authority to control student 
conduct, and its duty of care in instruction, upon negligence law, contract law, or the 
university's charter powers. 

55. 612 F.2d at 139-140. 
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stitution imposed upon the public university’s authority to discipline 
students the requirement of due process, (and the prohibition of retal- 
iation for protected speech), there was, a fortiori, an abatement of the 
university’s duty to protect the student’s safety within the campus 
environment.*® There is, however, no necessary overall connection 
between the diminution of a university’s right to regulate and its duty 
to protect its students. Thus, for example, just because students are 
empowered to speak on sensitive issues does not mean that female 
students should expect less protection from physical assault by other 
students. 

Second, the court’s reasoning erroneously suggests that the student- 
rights cases were aimed at abating the college’s authority to control 
student behavior altogether, or that the cases in fact left students free 
to determine for themselves the proper bounds of their behavior, subject 





56. 612 F.2d at 139-140 n.25. It is especially enigmatic that, for this proposition, the 
court cites Scheuer v. Rhodes, 416 U.S. 232, 94 S. Ct. 1683 (1974), a case holding that 
state officials, including a governor, are entitled to a qualified immunity from private 
suit for individual damages, where their discretionary decisions are made in the good 
faith belief that they are acting consistent with constitutional safeguards. Perhaps it is 
in this footnote to its opinion that the Bradshaw court discloses its real view that public 
college administrators should be immune from suit for negligence as to disruptive student 
conduct of any nature. Certainly the court’s citation of Scheuer v. Rhodes suggests its 
encouraging of an ‘‘immunity’’ for colleges, under the pretext of a ‘‘no duty’’ rule. See 
text, infra. Moreover, the court cites the Report of the President’s Commission on Campus 
Unrest (1970), an ABA report of the same year on student dissent, and a work on the 
SDS. These citations to the student protests of the late sixties, and 1970, which led to, 
among other tragedies, the killing of Sandra Scheuer and three other Kent State University 
students by the Ohio National Guard, certainly taint the Bradshaw court’s social view of 
the student’s right to expect that the college has some duty of care as to the providing 
of a safe learning environment. 

It is also noteworthy that the Bradshaw court supports its finding of ‘‘no duty’’ with 

a citation to such cases as Mintz v. New York, 362 N.Y.S.2d 619 (1975), stating that, 
‘Without explicating its rationale in detail, the State of New York has also refused to 
impose liability upon an institution of higher learning under somewhat similar circum- 
stances’ [to Bradshaw, implied] (emphasis added). 612 F.2d at 142. However, the issue 
in Mintz was not duty, but negligence and causation, and the court held that a university 
was not liable for the death of students on a canoeing field trip, caused by a sudden, 
unpredicted and severe storm, because the university had taken reasonable and adequate 
precautions for the student’s safety: 

[Decedents] were [twenty-year old] college students . . . cognizant of perilous 

situations . . . and not young children in need of constant and close supervision 

. .. [Numerous] precautions were taken [including] a motor boat escort and a 

flashing beacon light [and] veteran canoers in the entourage, and each canoe 

was equipped with a light [etc.] . . . We find that all reasonable and necessary 

precautions were taken to guarantee a safe outing... . [It] was the terribly 

severe and unforeseen weather conditions on the lake, and not any negligence 

on the part of the University, which were the proximate cause of the [student 

deaths]. 
362 N.Y.S.2d at 620-21. Thus, Mintz merely supports a rule that the university has a 
duty to exercise reasonable care for the safety of its students in planning and carrying 
out a field trip. 
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only to duly enacted state and federal laws. Instead, the student rights 
cases were litigated only to protect the students’ constitutional rights 
as citizens—to engage in constitutionally protected forms of speech and 
association; to be assured due process of law prior to disenrollment for 
alleged misconduct; and to be free from unreasonable search and 
seizure. In the early cases, the courts responded to alleged race dis- 
crimination against Black students under the pretext of the enforcement 
of college rules as to student conduct. In the end, these cases were 
hailed by constitutional scholars as establishing the principle that 
students do not lose their constitutional rights as citizens upon matric- 
ulation.’ If this was a ‘‘revolution’’, it was carried out with the full 
participation of the federal judiciary, and its purpose was to enjoin 
retaliation by universities against the student’s exercise of first-amend- 
ment freedoms. The aim was to vindicate, by federal-court decree, the 
notion, espoused by the universities themselves for decades, that the 
campus is indeed the marketplace of ideas. 

To use these cases as support for the premise that the demise of in 
loco parentis, as used by universities to impose unconstitutional res- 
traints upon the rights of students as citizens, justifies the abandonment 
by the university of any legally enforceable responsibility for the stu- 
dent’s protection, seriously misreads the student-rights cases. Moreover, 
the misapplication of the ‘‘constitutional rights’’ cases obscures the 


modern tendency of tort law to reject ‘‘no duty rules.’’®* 

These aspects of Bradshaw have been dispositive in notable cases 
raising issues of the college’s responsibility for the safety of its students. 
The most widely cited are Rabel v. Illinois Wesleyan University and 





57. See Tinker v. Des Moines Indep. Comm. School Dist., 393 U.S. 503, 89 S. Ct. 
733 (1969). Bradshaw and its progeny ignore the holding of the United States Supreme 
Court in Tinker that high school students, with whom it is clear the teacher and 
administrator stand in loco parentis, nonetheless enjoy certain of the fundamental con- 
stitutional rights at issue in the university student rights cases: 

“(Schoolchildren do not] shed their constitutional rights to freedom of speech or 
expression at the schoolhouse gate.’’ 393 U.S. at 506, 89 S. Ct. at 736. Tinker is indeed 
the foundation for the university student rights cases on the issue of freedom of expression 
and association. See Harry T. Edwards & Virginia D. Nordin, Higher Education and the 
Law 353 Harvard Univ. (1979). 

58. See infra notes and accompanying text. Joseph W. Little, Erosion of No-Duty 
Negligence Rules in England, the United States, and Common Law Commonwealth 
Nations, 20 Hous. L. R. 959, 960 (1983). Little explains that ‘‘no-duty’’ rules (immunizing 
rules) are distinct from a judge’s determination, on the facts of a particular:case in which 
a no-immunity rule applies, that no duty arises as a matter of law. Although the Bradshaw 
rule is cloaked in words suggesting a factual inquiry, the court’s reasoning clearly 
suggests its statement of a no-duty rule, that is an immunizing rule. In this regard, the 
appellate court’s clear opinion is that the issue of the college’s conduct should never 
have been submitted to the jury. (‘‘It could be argued . . . that an educational institution 

. retains more of the traditional custodial responsibilities when its students are all 
minors, as in an elementary school, or mostly minors, as in a high school . . . But here 
. . . [where] students have reached the age of majority and are capable of protecting their 
own self interests, we believe that the rule would be different.’’ 612 F.2d at 140. 
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Beach v. University of Utah.*® In Rabel, a female student of the uni- 
versity, while in her room, was ‘‘invited’’ by phone to the lobby of 
her residence hall by a fellow student who was a pledge of the Phi 
Gamma Delta fraternity. When she arrived in the lobby, the student- 
pledge ‘‘forcibly grabbed’’ her, threw her over his shoulder, and ran 
from the dormitory and through the campus to the fraternity house. As 
he ran with Rabel over his shoulder, the student-pledge tripped and 
fell, crushing Rabel’s skull, head, and body on the sidewalk. Rabel 
sued the university, alleging that the fraternity had been participating 
in a lengthy party at which members and pledges drank alcohol and 
painted themselves. Moreover, Rabel alleged, the university was aware 
of excessive drinking at the fraternity and of lengthy and boisterous 
fraternity parties, including the one which led to her injury. Her 
complaint sought damages based upon the university’s negligence in 
not making reasonable efforts to enforce its prohibition of consumption 
of alcohol on the campus, and failing, as a landlord of the residence 
hall, to provide reasonable security to a student-tenant. 

At the outset of its reasoning, the Rabel court noted that duty is a 
consequence not only of foreseeability of risk, but of the burden upon 
a defendant [here the university] if a duty were recognized. Choosing 
to ignore a meaningful discussion of the probability and gravity of risk 
to students from the known, harmful risks to student safety which are 
a foreseeable consequence of fraternity hazing, the Rabel court instead 
reiterated a longsome quotation of Bradshaw, concluding that college 
rules which replicate state law prohibiting consumption of alcohol do 
not create a custodial relationship for purposes of imposing upon the 
college a duty to protect students. 

More detrimental than its regurgitations of Bradshaw’s reasoning is 
the Rabel court’s citation of Beach v. University of Utah for the notion 
that the relationship between the college and its students is not cus- 
todial, but ‘‘educational’’.®** The Beach court refused to hold a university 
accountable for serious physical injuries sustained by a twenty-year-old 
freshman biology student, when she became intoxicated during a field 
trip with her professor. The Beach court accepted the allegation that 
the professor knew Beach and other students were consuming alcohol, 
and that he was doing so himself. The court apparently also recognized 
that Beach was permitted to wander from the academic encampment 
following her consumption of alcohol.* Notwithstanding these facts, 
true at least arguendo, the court held, as a matter of law that the 





59. Rabel, 514 N.E.2d 552; Beach v. University of Utah, 726 P.2d 413 (Utah 1986). 

60. 514 N.E.2d 552, 554, 556-57. Rabel alleged negligence of the university in failing, 
among other things, to ‘‘discourage the [parties], and activities associated with [them], 
or to supervise and control [these parties] or to provide adequate protection to the 
University community at large and to [Rabel in particular].’’ 514 N.E.2d at 557. 

61. 514 N.E.2d at 559-560. 

62. 514 N.E.2d at 560, quoting Beach, 726 P.2d at 419. 

63. 26 P.2d at 414-15. 
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university owed Beach no duty of care. The court reasoned that it: 


would be unrealistic to impose upon an institution of higher 
education the . . . role of custodian over its adult students and to 
charge it with responsibility for preventing students from illegally 
consuming alcohol and, should they do so, with responsibility for 
assuring their safety and the safety of others.“ Fulfilling this 
charge would require the institution to babysit each student, a 
task beyond the resources of any school. But more importantly, 
such measures would be inconsistent with the nature of the rela- 
tionship between the student and the institution, for it would 
produce a repressive and inhospitable environment .. . inconsis- 
tent with the objectives of a modern college education. ... Im- 
posing such a duty . . . would place the university in the position 
of an insurer of the safety of its students.® 


Bradshaw’s rationale has been embraced widely as a sound ‘‘no- 
duty’’ premise. This is so, even though under current Pennsylvania 
law it is far from clear whether Bradshaw requires the rejection of any 
duty of the university in alcohol-related injury cases when the university 
is involved in the planning and sponsorship of the event which gives 
rise to the injury.* Moreover, courts are now questioning the legitimacy 





64. 514 N.E.2d at 560. 

65. 514 N.E.2d at 560-61, quoting (in part) Beach, 726 P.2d at 419. (Emphasis added). 
It is on this basis that the court dismissed Beach’s complaint with prejudice. It is curious 
that, in spite of its approval of Beach, the Rabel court apparently does recognize a 
‘‘special’’ educational relationship between the college and its student, and a correspond- 
ing duty of the college in its role as educator (‘‘The university’s responsibility to its 
students ... is to properly educate them’’) 514 N.E.2d at 419. Though stated in Rabel, 
universities have successfully resisted this duty since the 1970s. See e.g., Moore v. 
Vanderloo, 386 N.W.2d 108 (Iowa 1986); Cuddihy v. Wayne State Univ. Bd. of Governors, 
413 N.W.2d 692 (Mich. App. 1987); Bindrim v. University of Montana, 766 P.2d 861 
(Mont. 1988); Smith v. Ohio State Univ., 557 N.E.2d 857 (Ohio Ct. Cl. 1990); Blane v. 
Alabama Comm. College, Inc., 585 So.2d 866 (Ala. 1991); the most egregious scenarios 
refusing to recognize a tort theory holding a university accountable for failing to provide 
proper educational services are exemplified in Jackson v. Drake Univ., 778 F. Supp. 
1490 (S.D. Iowa 1991), and Ross v. Creighton Univ., 740 F. Supp. 1319 (N.D. Ill. 1990), 
rev’d and remanded, 957 F.2d 410 (7th Cir. 1992) (Rejecting theory of educational 
malpractice. Ross does suggest, however, that a university might be held to contractual 
agreements for provision of student academic services). 

66. Social host liability in Pennsylvania has expanded significantly since Bradshaw. 
See Congini v. Porterville Valve Co., 470 A.2d 515 (Pa. 1983) (establishing social host 
liability in Pennsylvania); Cf. Fassett v. Delta Kappa Epsilon, 807 F.2d 1150 (3d Cir. 
1986); Jefferis v. Commonwealth, 537 A.2d 355 (Pa. Supp. 1988); Commonwealth v. Tau 
Kappa Epsilon, 560 A.2d 786 (Pa. Sup. 1989); See Alumni Ass’n, Delta Zeta Zeta of 
Lambda Chi Alpha Fraternity v. Sullivan, 572 A.2d 1209 (Pa. 1990) (citing Bradshaw's 
reasoning in rejecting liability of university, where it was not involved in planning of 
fraternity events, or in purchasing or supplying alcoholic beverages consumed by fresh- 
man student, notwithstanding failure of university residence hall advisor to provide any 
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of Bradshaw’s rationale, and the ‘‘no-duty’’ rule is being confronted 
when the university has actual or constructive knowledge of student 
conduct which presents a foreseeable risk to an identifiable student or 
class of students. No one seriously argues that the university must 
insure safety, rather only that it should have a dischargeable duty in 
such situations to take reasonable steps to supervise or manage the risk 
of foreseeable harm to innocent students. 


IV. CUSTODIAL AND ‘‘SPECIAL RELATIONSHIPS’’: DUTIES TO PROTECT, 
WARN, AND CONTROL, AND INSTITUTIONAL IMMUNITY 


Bradshaw and a majority of the post-Bradshaw cases*’ have been 
understood to abolish ‘‘custodial’’ relations between students and the 
university. Now, it is more common to view the relationship between 
a student and an institution of higher learning as educational rather 
than custodial.** The abatement of the doctrine of in loco parentis, 
which has undermined the ‘custodial’ view of the student-institution 
relationship, has brought with it what amounts to an institutional 
immunity or set of immunities for the failure of an institution of higher 
learning to exercise reasonable care to secure the safety of its students. 
Courts commonly characterize these de facto immunities as ‘‘no duty’’ 
rules—rules which ostensibly arise from the lack of a custodial and/or 
(often following directly or indirectly an approach to establishing duty 
set forth in the Restatement (Second) of Torts)® a special relationship 
between an injured student and the institution.”” As appealing as it 





supervision of prior party in residence hall where alcohol was served to same student); 
see Millard v. Osborne, 611 A.2d 715 (Pa. Super. 1992) (College’s policy allowing on- 
campus consumption of alcohol by persons above legal drinking age did not, in itself, 
constitute violation of state social host law); Goldberg v. Delta Tau Delta, 613 A.2d 1250 
(Pa. Sup. 1992) (minor cannot be held liable as social host for service of alcohol to 
another minor); see also Mitseff v. Wheeler, 526 N.E.2d 798 (Ohio 1988); Andres v. 
Alpha Kappa Lambda Fraternity, 730 S.W.2d 547 (Mo. 1987) (en banc). 

67. In addition to Rabel and Beach, see, e.g., at the appellate level, Baldwin v. 
Zoradi, 176 Cal. Rptr. 809 (1981). In University of Denver v. Whitlock, 744 P.2d 54 
(Colo. 1987), the Colorado Supreme Court engaged in similar discussions of in loco 
parentis. Finding that the University was not responsible for injuries suffered by an 
intoxicated student as a result of his use of a trampoline at his fraternity house located 
on University premises, the Whitlock court required a showing of dependence/special 
relationship as a precondition to any duty on the part of the University as to the safety 
of fraternity premises. 

68. See, e.g., Beach, 726 P.2d at 419. 

69. See RESTATEMENT (SECOND) OF TorTS, §§ 314-328 (1965). Hereinafter referred to as 
‘“RESTATEMENT.”’ 

70. On a very literal reading, Bradshaw holds that there is no duty on the part of 
the college in the absence of a custodial, or special relationship. See 612 F.2d at 140- 
42. The opinion, divided into Roman I-IV, further divides its analysis of the duty of the 
college under Roman III into two parts: Part A, dealing with the issue whether the 
college assumed a custodial relationship (no where referred to in the opinion as a special 
relationship) with its students (citing RESTATEMENT § 320), and Part B, dealing with the 
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may seem to believe that the erosion of the institution’s role as one in 
loco parentis brings with it a concomitant erosion in its duties to secure 
the safety of its students, the argument is both far too simplistic and 
erroneous. 

The post-Bradshaw conclusion that, for example, to require a uni- 
versity to prevent activities involving irresponsible use of alcohol 
amounts to making the college the ‘‘insurer’’ of the safety of the 
students and ‘‘would require the [college] to babysit each student 
...’’,71 derives in large part from the view fostered by reading” sections 
of the Restatement”*—that duties to aid or protect a student (including 
warnings of danger and duties to control dangerous propensities of 
students and others) arise only in the context of a ‘‘special relation- 
ship.’’ Some courts seem to take it for granted that without a custodial 
feature in the student/institution relationship there is no such special 
relationship and, therefore, no duty so to aid or protect. This reasoning 
is flawed in two distinct and important ways: (1) there can be special 
relationships giving rise to duties in the absence of ‘‘custody;’’ (2) 
there need not be a special relationship to create a duty on behalf of 
students. 

The all too common error of attaching duty only where there is a 
custodial relationship and rejecting a duty in the absence of a custodial 
relationship often arises directly or indirectly from arguments based 
upon the Restatement, and now Bradshaw itself.”* The relevant Restate- 
ment sections’® are obtuse, easy to caricature, and often hard to char- 
acterize.”* Even so, the Restatement does not require that a special 
relationship giving rise to a duty turn in every instance on issues of 
‘“‘custody’’. Indeed, beyond broadly recognized categories of special 
relationships’’—such as landowner/invitee”*—when there is (usually) 





issue ‘‘whether a special relationship existed as a matter of law, which would impose 
upon the college either a duty to control . . . or a duty to extend . . . a right of protection 
(loosely based upon RESTATEMENT § 315). See 612 F.2d at 140-41. On this point, Bradshaw 
is a classic example of the imprecise use of the RESTATEMENT analysis to support a 
foregone conclusion based upon a somewhat murky policy agenda. Bradshaw fails to 
acknowledge clearly that a custodial relationship is a special relationship—the proximity 
of the analysis of custodial and special relationships suggests a connection—and suggests 
that custodial/special relationships are different because of the division of its analysis 
and its failure to draw out the RESTATEMENT connections. 

71. Beach v. Univ. of Utah, 726 P.2d at 419; see also Rabel, 514 N.E.2d at 560. 

72. Not a faithful reading, however. See supra note 69. 

73. See § 314, 314A, §315. See generally §§ 314-328. 

74. Beach, is probably the best (worst) example of enigmatic rationale, although Rabel 
is the most typical Restatement analysis supporting a ‘‘no duty’’ rule. 

75. See RESTATEMENT §§ 314-328. 

76. These sections—catalogued in the RESTATEMENT under duties of affirmative ac- 
tion—reflect the view that there is a division of opinion of American courts on issues of 
“‘affirmative’’ duties. Courts are often better advised to avoid these sections as ratio 
descendi, where possible, as the complexities, inter-connected features, and vagaries of 
these sections are as likely to mislead and confound, as to inform. 

77. Note that the RESTATEMENT treats a custodial relationship as a special relationship 
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not a custodial power over the endangered person, the Restatement 
recognizes that certain ‘special relationships’ have a potential to ex- 
pand.”® Indeed, the Restatement goes so far as to assert that ‘‘the law 
appears ... to be working slowly toward a recognition of the duty to 
aid or protect in any relation of dependence or mutual dependence.’’® 
That assertion may now appear unduly circumscribed: as we shall see 
there is a growing trend to reconceptualize duty and to recognize 
alternative sources of duty.* 

Indeed, in one context the courts largely continue to recognize an 
institution’s duty to its students: taking reasonable precautions against 
foreseeable criminal intrusions by non-students into campus property.” 





for the purpose of imposing affirmative duties to protect or aid someone in custody and 
to control the conduct of third parties that might cause harm to the one in custody. See 
§§ 314A, 315(a),(b), 320. See also §§ 316, 319. 

78. See RESTATEMENT § 314A. Courts have generally been quite willing to hold the 
college or university to its duty of care as landlord, regarding the security of its student- 
tenant. See infra note 72 and accompanying text. 

79. See RESTATEMENT § 314A caveat. Some courts (e.g., Bradshaw and Rabel) conven- 
iently ignore this aspect of the RESTATEMENT. Other courts act as if they believe it has a 
crucial function in the RESTATEMENT approach to affirmative duties. See Tarasoff v. Board 
of Regents, infra. 

80. Section 314A, comment (b). 

81. See infra notes 82-85. 

82. The facts often parallel similar cases arising in the landlord/tenant context, which 
do not feature anything like a custodial relationship. See e.g., Duarte v. State, 84 Cal. 
App.3d 705, 148 Cal. Rptr. 804 (1978) (Student tenant had surrendered aspects of her 
control over self-protection to the university; the university had superior control over 
not only residential facilities, but also many aspects of student’s personal activities. The 
university knew of past assaults and of conditions inviting further assaults); Peterson v. 
San Francisco Com. Coll. Dist., 685 P.2d 1193 (1984) (College held liable for attack upon 
student by criminal intruder concealed in thick and untrimmed foliage near stairway); 
Cutler v. Board of Regents, 459 So.2d 413 (Fla. App. 1984) (State university landlord 
has duty as to reasonable security of student-tenant who was raped in dormitory room); 
Miller v. State, 478 N.Y.S.2d 829 (1984) (University has same duty as private landlord 
as to maintenance of building security); Mullins v. Pine Manor College, 449 N.E.2d 331 
(1983) (College held liable for injuries to female student who was abducted from her 
dormitory room and raped on campus by unidentified assailant); Nieswand v. Cornell 
University, 692 F.2d 1464 (2d Cir. 1988) (University has duty to provide security for 
campus residence halls); Bullock v. Board of Governors of Univ. of North Carolina, No. 
IC TA-10433 (N.C. Industrial Commission 1989) (University held liable for allowing 
campus security officers to take vacation during period of increased student criminal 
activity on campus); Delaney v. University of Houston, 835 S.W.2d 56 (Tex. 1992) 
(University held liable for rape of female resident student by intruder in her dormitory 
room). Contra, see Savannah College of Art & Design v. Roe, 409 S.E.2d 848 (Ga. 1991) 
(College not held to foresee attack on female resident; duty of security based in contract); 
Hartman v. Bethany College, 778 F. Supp. 286 (N.D.W.Va. 1991) (College not liable to 
supervise freshman student off campus). 

These cases are not easy to reconcile with cases of student to student injury. In 
principle, it is hard to know why a victim raped by a non-student fares better than the 
student who is assaulted (raped) by another student. It certainly does not appear that 
the result in Rabel, for example, would have been different if Rabel had been sexually 
assaulted. If the result would have been different, then the court’s logic could not support 
such a result. 








282 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 20, No. 3 


Consider the decision of the Massachusetts Supreme Court in Mullins 
v. Pine Manor College,** frequently cited, and accepted insofar as it 
suggests the necessity of campus security for the benefit of resident 
students.** Mullins held a private college liable for an attack on a 
female student on college premises by a non-student assailant. In so 
holding, the Mullins court placed the impact of the student rights cases 
in proper perspective: 


[C]hanges in college life, reflected in the general decline of the 
theory that a college stands in loco parentis to its students, 
arguably cuts against this view. The fact that a college need not 
police the morals of its resident students ... does not entitle it 
to abandon any effort to ensure their physical safety. Parents, 
students and the general community still have a reasonable ex- 





83. 449 N.E.2d 331 (1983). 

84. See supra note 78. The best explanation of the landlord’s duty, often cited in the 
university landlord cases is Kline v. 1500 Massachusetts Avenue, 439 F.2d 477 (D.C. 
Cir. 1970): 

The control of the landlord over common passageways and the tenants’ lack of 
power to control them or to protect themselves there[;] the special character of 
the urban multiple lease unit[;] and the notice of the landlord that tenants are 
being subjected to crimes [give rise to liability where landlord withdraws 
doorman and other forms of protection]. 

The theory of landlord’s control of common premises and tenant’s lack of 
puwer to control security of premises arises in each of the university landlord 
cases. The Duarte court observes: ‘‘[T]he pleadings here allege the most im- 
portant factor of liability—foreseeability ... the duty of care here arose not 
only from the factual situation in which the university was on notice of potential 
harm to a person or class of persons, a duty was owed under the traditional 
tort basis (duty of landlord to tenant as to safe premises) . . . [Duarte’s daughter] 
submitted her security to control by the university. In this fact matrix an 
obligation arose to provide such protective measures which were within the 
university’s reasonable capacity to thwart or diminish the possibility of fore- 
seeable assault. 148 Cal. Rptr. at 812. 

As to invitees generally, courts have had no problem holding the university 
to the traditional duty imposed upon landowners. See e.g., Mead v. Nassau 
Cty. Comm. Coll., 483 N.Y.S.2d 953 (1985) (Community College has same duty 
as would private landowner as to removal of snow and ice from premises); 
Prairie View A & M Univ. v. Thomas, 684 S.W.2d 169 (Tex. App. 1984) (Failure 
to warn students of excavation); Baldauf v. Kent State Univ., 550 N.E.2d 517 
(Ohio App. 1988) (Student is business invitee and is owed duty of reasonable 
care as to premises maintenance); Bolkhir v. North Carolina State Univ., 365 
S.E.2d 898 (N.C. 1988) (University liable for negligent installation of screen 
door in student residence); Goldman v. State, 551 N.Y.S.2d 641 (1990) (Uni- 
versity not liable for student’s fall on icy concrete stairway when it had 
conducted ice and snow removal plan); Henig v. Hofstra Univ., 533 N.Y.S.2d 
479 (1990) (Student’s assumption of risk of playing intra-mural football does 
not include risk of negligently maintained athletic field); Isaacson v. Husson 
College, 332 A.2d 757 (Me. 1975) (Jury question whether college maintained 
safe premises); Shannon v. Washington Univ., 575 S.W.2d 235 (Mo. App. 1975) 
(Jury question whcther university was negligent in maintaining walkway). 
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pectation, fostered in part by the colleges themselves, that reason- 
able care will be exercised to protect resident students from 
foreseeable harm.*> 


Though Mullins does not rely upon the doctrine of in loco parentis 
in finding a duty,®° some commentators persist in arguing that Mullins 
suggests a ‘‘new’’ or modified in loco parentis theory as the basis for 
the court’s recognition of the student’s right to rely upon the college’s 
legally imposed duty, or assumption of responsibility to provide pro- 
tection against criminal intrusion, enforceable in an action for negli- 
gence. Because Mullins is, at times, perceived to state a higher standard 
of care than that imposed on other landowners or landlords,®*’ it is said 
to connote a reliance upon notions of in loco parentis.** The propensity 





85. Mullins, 449 N.E.2d at 335-36. 

86. Mullins premises the college’s liability on two theories: First, that it is the 
existing custom of the college community to see itself as obliged to provide for campus 
security, especially as to its resident students. That is, a duty of care as to student 
security is assumed by the college community consensus, because of the high concen- 
tration of young persons, especially young women, on a college campus, creating a 
favorable opportunity for criminal behavior. Subordinate to this argument, the court 
notes that the college is in the better position to take steps to minimize the risk of harm 
to the student, particularly since the student, and especially the resident student, lack 
the incentive and capacity to institute personal security measures. Indeed, the court 
observes, the college determines the extent of security measures, and students may be 
said to be without authority to impose measures for self security. The court’s second 
theory is that the college undertakes, for in many cases a generous tuition and fees, 
including rent, to provide an array of services to students, including security services. 
When these services are undertaken for a charge, there is imposed a duty to carry out 
these services with reasonable care, when the student relies to her detriment upon the 
college’s assumption of these duties, and where the failure to exercise due care increases 
the risk of harm to the student. 449 N.E.2d at 335-336. The Mullins court squarely rejects 
notions of in loco parentis as irrelevant to the issue of duty to provide security for 
resident students; the court does, however, fall into the RESTATEMENT ‘‘relationship’’ trap. 
See 449 N.E.2d at 336, n.9. 

87. See 449 N.E.2d at 335-36 (‘‘The concentration of young people, especially young 
women, on a college campus, creates favorable opportunity for criminal behavior .. . 
Some students may not have been exposed ... to living in a residence hall or in a 
metropolitan area and may not be fully conscious of the dangers that are present. Thus 
the college must take the responsibility on itself if anything is to be done at all... 
Parents, students, and the general community . . . have a reasonable expectation, fostered 
in part by the colleges themselves, that reasonable care will be exercised to protect 
resident students from foreseeable harm’’). 

88. Peterson v. San Francisco Comm. College, 685 P.2d 1193 (1989), in holding a 
college liable for a sexual attack on a student by a non-student in a parking lot owned 
by the college stated: 

In the enclosed environment of a school campus where students pay tuition 
and other fees . . . for using the facilities, where they spend a significant portion 
of their time, and where they may in fact live, they can reasonably expect that 
the premises will be free from physical defects and that school authorities will 
also exercise reasonable care to keep the college free from conditions which 
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to ground an institution’s duty upon custody or quasi-custody is ap- 
parent; ironically, the suggestion that a university owes a higher duty 
of care misperceives the fact that to hold otherwise than in Mullins 
would in some instances make such an institution a landowner with a 
lower standard of care (if any at all) than is imposed upon Jandowners 
under traditional and accepted tort principles. 

A second, and even more fundamental error occurs when courts and 
commentators assume that there must be a special relationship at all 
to impose a duty. This is one of the major features of Bradshaw. 
Bradshaw silently assumes that its facts feature the problem of affir- 
mative duties, and then likewise assumes that either a custodial or 
special relationship is required to impose such a duty. 

Yet, under the Restatement there are other ways to establish an 
affirmative duty. Consider Furek v. University of Delaware.®® Beginning 
in 1977, or before, the University of Delaware experienced injuries to 
certain of its students as a result of fraternity pledging activities. In 
1977, the director of the University’s health service reported to the 
University’s vice-president for student affairs two such injuries, attrib- 
uted to fraternity ‘‘hazing.’’°° 

The University responded to these reports with a written communi- 
cation to its campus fraternities, noting its alarm that such activities 
had occurred. In 1978, the dean of students issued a statement of 
concern about national and local ‘‘hazing’’ of fraternity pledges, warn- 
ing that hazing, including paddling or striking, mental or emotional 
intimidation, and forced participation in humiliating games or perform- 
ances, would ‘‘not be tolerated either on or off campus.’’” 

In 1979, the assistant dean of students again wrote to the fraternity 
presidents, requiring a meeting to discuss incidents of disruptive con- 
duct, as well as possible incidents of ‘‘hazing.’’ Finally, in 1980, 
following a speech on campus about hazing-related deaths of students 
at other colleges, the dean reiterated the University’s stand against 
hazing, noting the University’s willingness to revoke the charter of any 
fraternity engaging in such activities.” 

Despite these actions, hazing apparently continued unabated on an 
annual basis. Certain aspects of these activities, including the marching 
of pledges with paddles, pledge ‘‘line-ups,’’ and other pledge pranks 





increase the risk of crime. 

Sablewicz and Gibbs make the same type of statement as those made about Mullins in 
reference to Peterson, pointing to that Court’s statement that the college was responsible 
for overseeing its campus, as suggesting its reliance on an in loco parentis doctrine. See 
16 J. L. & Epuc. at 463 (The authors argue that ‘‘this relationship looks suspiciously like 
the’’ in loco parentis’ of an earlier time, under which colleges take custody of their 
students and in effect become the insurer of their safety‘‘). 

89. 594 A.2d 506 (Del. 1991). 

90. 594 A.2d at 510. 

91. Id. 

92. 594 A.2d at 510-11. 
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were observed by university personnel, including campus security of- 
ficers. No action was taken, in part because campus security was not 
instructed concerning the University’s position in the matter.% 

In the fall term of 1980, Furek, a student at the University, pledged 
Sigma Phi Epsilon Fraternity. As a part of his pledging, he participated 
in a secret ‘‘ritual’’ known as ‘‘Hell Night,’’ an extended period of 
hazing during which ‘‘Sig Ep’’ pledges were paddled, ordered to eat 
food from a toilet, and subjected to the pouring of foods and other 
substances over their bodies. During the course of this scenario, a 
member of the University’s ‘‘Sig Ep’’ chapter poured oven cleaner over 
Furek’s head, while Furek was blindfolded. As a result, Furek was 
burned, and permanently scarred. He sued the local and national 
fraternities, the individual who burned him, and the University. The 
trial court granted judgment for the University, notwithstanding a jury 
verdict against both the University and the individual actor, thus 
leaving the individual member of ‘‘Sig Ep’’ liable for the entire judg- 
ment. The State Supreme Court held the university-student relationship 
to be both unique and inclusive of more than mere educational char- 
acteristics. Observing the primary function of the university to be the 
‘fostering of intellectual development through an academic curricu- 
lum’’, the court noted aspects of control of student life in the areas of 
housing, food, security and extra-curricular activities, all of which are, 
to some extent, ‘‘university guided.’’™ 

The court questioned the judicially popular limitation of the doctrine 
of in loco parentis to elementary and secondary authorities, and the 
notion that students are responsible for their own safety simply because 
they are adults. Noting that the precedent cases ‘‘provide no empirical 
support for the proposition that supervision is inversely related to the 
maturation of college students . . .,’’** the court found no legal authority 
for the notion that the University’s supervision and control of poten- 
tially dangerous student activities would create an inhospitable or 
educationally inappropriate environment. 

The Furek court explicitly questioned the reasoning in Bradshaw v. 
Rawlings and Beach v. University of Utah that the adult status of 
college students made university intrusion into alcohol-related activities 
inappropriate. In both cases, the Furek Court observed, the students 
were not deemed legal adults for drinking purposes. The Furek Court 
preferred the recognition of the uniqueness of the university-student 
relationship in Mullins v. Pine Manor College based upon the ‘‘situation 
created by the concentration of young people on a college campus and 
the ability of the university to protect its students.’’%” 





. 594 A.2d at 511. 

. 594 A.2d at 516. 

. 594 A.2d at 518. 

» id: 

. 594 A.2d at 518-19. The fraternity settled on the issue of its liability. As to the 
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Furek based this duty upon section 323 of the Restatement of Torts, 
which provides, essentially, that a person who undertakes to render 
service to another which that person should recognize as necessary for 
the protection of the other’s safety is subject to liability for harm 
resulting from that person’s failure to exercise reasonable care to per- 
form the services, if such failure increases the risk of harm, or the 
harm is suffered because of the other’s reliance upon the undertaking.” 
Furek held that this ‘‘assumed duty’’ subjects a university to liability 
for injuries to a fraternity pledge when the university ‘‘not only knew 
the dangers of hazing but, in repeated communications to students . 
and fraternities . . . emphasized the University policy of discipline for 
hazing infractions.’’®® The court held that the University’s policy against 
hazing, like its overall commitment to provide security on its campus, 
thus constituted an assumed undertaking which the University was 
bound to carry out with reasonable care. Arguably, this duty was 
breached when University police officers failed to stop an open act 
suggesting the foreseeable potential for hazing activities, and when the 
University otherwise failed to intervene to stop the hazing of pledges, 
despite the fraternities’ ignoring of University mandates for more than 
two years.’ 

The duty of care in Furek arises from ‘‘assumption of duty’’ and/or 
‘‘reliance’’—not a separate doctrine of special ‘‘relationships.’’ Indeed, 
an affirmative duty to act for the protection of another can arise in a 
number of ways,'* apart from the existence of a special relationship. 
Nonetheless, the boundaries of duty/no duty rules in this context (and 
elsewhere) have been indefinite and difficult to catalogue and assess.’ 
Moreover, courts like Bradshaw have also arguably misconceptualized 
the problems presented as ones invariably involving affirmative duties. 
University-liability actions, instead, often involve positive acts, or the 
creation of conditions that arguably cause (in fact and proximately) 





fraternity’s liability in a situation similar to the Rabel facts, see Beta Beta Chapter of 
Beta Theta Pi Fraternity v. May, 611 So.2d 889 (Miss. 1993) (Fraternity liable for gross 
negligence, and thus punitive damages when it grabbed female student against her will, 
and pushed her off railing some nine feet into shallow, makeshift pool. The court held 
that May was deliberately thrown into the water against her will, and that the fraternity 
failed to exercise any care ‘‘in properly supervising the party, making the pool safe, 
abiding by [university] policies relating to parties, and serving alcohol to underage 
persons’’ (emphasis added). 

98. RESTATEMENT § 323. 

99. 594 A.2d at 520. 

100. 594 A.2d at 511 (‘‘On a night prior to Hell Night, Furek and twenty-five other 
pledges dressed in dark clothes for ‘sneaking around’ were stopped by University Security 
officers but were permitted to continue when the officers were advised that they were 
raiding the Sig Ep house as a pledging prank. Apparently the University Security 
department was not made aware of the [university’s] specific directives against haz- 
REESE 

101. See, e.g. RESTATEMENT, §§ 322, 324. 

102. See, e.g., Joseph W. Little, Erosion of No Duty Negligence Rules in England, The 
United States, and Common Law Commonwealth Nations, 20 Hous. L. Rev. 959 (1983). 
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injury to students. In that context, the issues presented are not ones 
involving affirmative duties, which have required special rules to attach 
and delineate liability therefor, but instead involve negative duties— 
duties not to act unreasonably so as to cause in fact and proximately 
cause injury to another—that do not require (at least regularly) special, 
custodial or any other unusual relationships. 

The ‘‘facts’’*°? of Bradshaw raise troubling issues on this score. More 
specifically, the serious spinal injury to the underage student occurred 
as a result of attending a liquor-infused college function—an off-campus 
annual sophomore class picnic—sponsored by the class, with faculty 
advice and support, and university money; the injured student and his 
classmate (the driver, also underage) were, to quote David Addison of 
the television show ‘‘Moonlighting’’, ‘‘overserved.’’ A faculty member 
helped to plan the event and co-signed the beer-money check.’ Yet, 
although a large number of students attended (the function was adver- 
tised throughout the campus, with the familiar aid of college duplicat- 
ing facilities), the faculty advisor was not even present; and he did not 
enlist another faculty member to attend in his place.’ To this rather 
sorry state of affairs, Bradshaw ascribes the following: ‘‘the modern 
American college is not an insurer of the safety of its students.’’*°* But 
that is hardly the point.” One who digs a ditch in a public way and 
fails to light it must answer to a jury for injuries occasioned to those 
who unwittingly fall into the unlit ditch; and so it is with funding, 
sanctioning, promoting and nearly consecrating a beer-soaked rite of 
passage, and then knowingly leaving it unsupervised on or off campus. 
One could easily characterize Bradshaw’s scenario, and Beach’s for that 
matter, as a breach of a negative duty by arguing that the university 
acted positively to create an unreasonable risk of harm to its students 
resulting in serious, and foreseeable, physical injury.’ In any other 
context, the court would have been forced to contend with the problems 
of liquor liability, which some courts dispose of as a matter of law by 
statute, by rules of proximate causation, and/or on grounds of public 
policy.*°* Bradshaw all but avoided this issue,'’? and instead offered 





103. ‘‘Facts’’ in these cases are sometimes poorly developed due to the early termi- 
nation of proceedings as a matter of law. 

104. 612 F.2d at 137. 

105. Id. 

106. Id. at 138. 

107. It has never been understood that one who fails to conduct himself reasonably is 
the insurer of the safety of the one he harms. That would be a ridiculous equivocation— 
it would assume that the imposition of duty is some form of strict or absolute liability. 
The duty is only to act with reasonable care under the circumstances. See RESTATEMENT, 
§ 281, et seq. 

108. To test this idea, it is worth considering whether Bradshaw would have reached 
a different conclusion if the college had loaned the students a car before the picnic 
(hardly a positive wrong in itself, if given to sober students with good driving records, 
etc.). Recall that the owner of the car was voluntarily dismissed by the plaintiff in 
Bradshaw, 612 at 137. 

109. See Olsen v. Copeland, 280 N.W.2d 178 (Wis. 1979), overruled, Sorensen v. 
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dicta apologia—a long (and we think sad) elegy to the unlawful ‘‘An- 
imal House’’ culture of some college environments.''' Mischaracterizing 
the situation as one involving affirmative duties allowed Bradshaw to 
hide behind the Restatement and confusing common law rules regarding 
affirmative duties in creating a de facto immunity based upon the 
interest [of the college] in avoiding responsibilities that it argues it is 
incapable of performing.'’? Understandably, the desire to reduce the 
existence, or not, of a duty to students on one (or so) relatively 
straightforward basis (e.g., the presence or absence of custody or a 
special relationship) is a somewhat predictable response to the almost 
intractable difficulties in assessing the complex and variable ways 
doctrines of the common law and Restatement sections affect student 
cases. The net effect of this type of response, however, has been to 
immunize universities from liability (not simply to put them on par 
with other actors) in cases where duties (not to be confused with 
liability, which is a separate, broader matter), would exist but for this 
de facto immunization.'" 

Not surprisingly, courts have begun to reconceptualize duty/no duty 
problems in other, similar contexts, many following, directly or indi- 
rectly, the Prosser-like view of the analysis of duty taken in the land- 
mark case of Tarasoff v. Board of Regents,'* the Palsgraf of the twenty- 
first century. In response to complaints about the complexity, obtuse- 
ness and immoral results of many common-law duty/no duty ‘‘rules’’ 





Jarvis, 350 N.W.2d 108 (Wis. 1984), superceded by statute as stated in Eckes v. Keith, 
420 N.W.2d 417 (Wis. Ct. App. 1988). 

110. Bradshaw turned Pennsylvania ‘‘no social host liability’’ rules of that time into 
a matter of special relationships, see 612 F.2d at 141, mauling that jurisdiction’s 
precedents and statutes and the RESTATEMENT itself. (Quite simply, most social host cases 
are not nonfeasance—affirmative duty cases, but are misfeasance—negative duty cases to 
which special relationship rules are irrelevant and inappropriate). As noted, supra, the 
change in Pennsylvania law since Bradshaw has undermined that aspect of the court’s 
analysis and conclusion. But see Alumni Ass’n, Delta Zeta Zeta of Lambda Chi Alpha 
Fraternity v. Sullivan, supra, note 66. 

111. See 612 F.2d at 142. 

112. 612 F.2d at 138-41. 

113. The most egregious example of this tendency to create de facto immunities under 
the rubric of no duty rules can be seen in those cases where the institution engages in 
unreasonable affirmative conduct increasing the risk of harm to a student and contributing 
to the injury of a student (let’s call it misfeasance) and yet the courts rely upon a no- 
duty rule, in effect to immunize the institution. This is quite arguably the situation in 
Beach v. University of Utah, where a faculty member drinks with students on a field 
trip which is part of a freshman level biology course. Even though the court could have 
adjudicated the case on breach of duty or causation grounds, it chose to follow Bradshaw 
and hold that the professor had no duty of care because he had no special relation with 
the student. The Beach court’s own discomfort with this analysis is demonstrated by its 
dicta that the professor might have been liable, under rescue doctrine notions, if the 
student had appeared visibly intoxicated in his presence. 726 P.2d at 416. 

114. 551 P.2d 334 (Cal. 1976), holding limited by Brenneman v. State, 256 Cal. Rptr. 
363 (Cal. Ct. App. 1989), and declined to extend by Thompson v. Alameda County, 614 
P.2d 728 (Cal. 1980). 
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(especially of affirmative duties to aid, protect and/or rescue)—com- 
plaints which date from the earliest periods of the conceptualization of 
a distinct body of law known as “‘torts’’'*—the courts have sought 
what the legacy of the common law (and for that matter, the Restate- 
ment) does not provide—a more or less comprehensive yet simple 
framework for analysis of questions of liability in tort. 

Tarasoff, which in essence proposes that reasonable care should be 
the duty owed in any context except when departure is justified upon 
an examination of a list of considerations,’** has been remarkably 
popular with courts around the country.'”” Its popularity stems in part 
from its coherent reconceptualization of tort responsibility without 
necessarily implying a program of judicial activism or policymaking.’ 
In the context of tort liability in an institution/student setting, it is easy 
to see how such an approach could be appealing; this setting often 
illustrates how the rules of the common law can go awry. Many of the 
no-duty result cases turn upon a sub silentio concern about the pow- 
erlessness of universities over the behavior of their students, and the 
crushing liability and limited resources of institutions of higher learn- 
ing,’ and not about the reception/erosion of the niceties of the arcane 





115. Perhaps the classic scholarship on the subject is Francis H. Bohlen, The Moral 
Duty to Aid Others as a Basis of Tort Liability, 56 U. Pa. L. Rev. 217 (1908). Bohlen 
correctly pointed out that the hodgepodge of rules that we have inherited owe their 
variability and incompleteness to the common law. Id. at 222. 

116. Tarasoff provides seven ‘‘major’’ considerations (notably the article ‘‘the’’ is 
omitted, suggesting or leaving open the possibility that there are other major ones) that 
are, imprecisely but functionally restated as: 

(1) foreseeability 
(2) degree of certainty of harm 
(3) closeness of conduct and injury 
(4) moral blame 
(5) the policy of preventing future harm 
(6) burden on and consequences to the defendant and the community of 
imposing a duty 
(7) insurance cost, availability and prevalence 
551 P.2d at 342. 

117. See e.g., Schuster v. Altenburg, 424 N.W.2d 159 (Wis. 1988); Jesik v. Marikopa 
County Community College Dist., 611 P.2d 547 (Ariz. 1980) (University liable for 
negligence of security guard in failing to properly respond to threat on student’s life by 
identified assailant); Sally G. v. Orange Glen Estates Homeowners, 227 Cal. Rptr. 559 
(1986) (Noting as to Peterson v. San Francisco Comm. College Dist., supra, that the 
relations, or absence of relations between the litigants may be a factor, but is not 
determinative of liability); Division of Corrections Dep’t. of Health and Social Services 
v. Neakok, 721 P.2d 1121 (Alaska 1986) (Duty to control a third person is not limited to 
situations where a dangerous person is in a defendant’s actual control or custody, or 
negligently released from custody, citing Tarasoff); Waugh v. Univ. of Hawaii, 621 P.2d 
957, 970 (Ha. 1981) (In determining whether or not a duty is owed, the court must 
weigh the considerations of policy which favor the injured party’s recovery against those 
which favor limiting the defendant’s liability). 

118. See Lake, Revisiting Tarasoff (Forthcoming). 

119. Under a more candorous, Tarasoff-like approach, a court weighing these issues 
most heavily in the balance would focus upon consideration (6), supra, note 116. 
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doctrine of in loco parentis. Those results would perhaps take on a 
different character if scrutinized under the full list of considerations 
set forth in Tarasoff and its progeny.'° Even if a court denied potential 
tort recovery to an injured student, the reasons for denying recovery in 
the face of otherwise unreasonable university action or inaction would 
be clear, and not tucked under Blackstone’s blanket or hidden away in 
the Restatement or (sometimes) incoherent common-law rules. 


CONCLUSION 


Our concern is twofold First, courts have accepted too quickly the 
argument that universities simply cannot control the social phenomena 
of drinking and hazing by college fraternities and other students, and 
so have created for the benefit of the university an immunity from tort 
liability for the consequences of these acts. This immunity comes forth 
as a ‘‘no duty’”’ rule, based upon the wholly unprecedented notion that 
the civil-rights cases ‘‘traded’’ the student’s entitlement to some meas- 
ure of physical security for the student’s constitutional rights regarding 
free speech, free association, due process and search and seizure. This 
‘‘no duty’’ rule, established in Bradshaw and its progeny, is bottomed 
upon a murky Restatement analysis which stubbornly clings to the 
requirement that the liability of the university for negligence as to most 
student injury outside the parameters of landlord-tenant concepts de- 
rives from a custodial or other special relationship between the uni- 
versity and its students. If the courts persist in such public-policy 
pronouncements, they should openly announce a special rule for uni- 
versities, on the basis of concern for university funding, or state simply 
that the judiciary seeks the same position of ‘‘nonintrusiveness’’ in 
matters of university-student security that it takes in academic matters 
generally. At the very least, the rule which has been created deserves 
to be announced honestly as a rule of immunity. 

Second, the rule, on whatever basis it has been previously justified, 
should be changed. Furek’s result, if not its explicit reasoning, should 
be accepted, and the university should be held to a duty to exercise 
reasonable care when it has actual or constructive knowledge of acts 
or behavior including the acts or behavior of students, or student 
groups, such as fraternities) or of historical events or occurrences, which 
present a known or foreseeable, and unreasonable, risk to a foreseeable 
student or class of students. That is not to say the university is liable 
for injury per se .. . Rather, it is to say that the university must act in 
some regard to minimize the risk of injury—it cannot choose to do 
nothing. 





120. Indeed, the other major considerations would seem, in a large range of cases, to 
counsel in favor of different resuits. 

121. See e.g., Hall v. Board of Supervisors, S. Univ., 405 So.2d 1125 (La. Ct. App. 
1981) (University not liable for sudden, unforeseeable shooting of student in lobby of 
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The recognition of duty would permit a legitimate examination of 
the foreseeability of risk of injury to students in a given context. The 
acknowledgment of duty would at least invite judicial concern when a 
university knew of student acts which placed other foreseeable students 
at risk, and when the university was in a position to intercede to 
minimize the risk of student injury. Moreover, a Tarasoff analysis forces 
a judicial discussion of the notion that the university stands in a better 
position than student victims to reduce the risk of student assaults by 
intervening when the foreseeable wrongful conduct of some students 
threatens the safety of others. As well, the university can better secure 
insurance against those risks that result in serious physical injury to 
students.'22 The Palmer study'?* vividly demonstrates the significant 





residence hall, where reasonable security measures would not have prevented shooting); 
Heger v. Trustees of Indiana Univ., 526 N.E.2d 1041 (Ind. App. 1988) (University not 
liable for injury to student struck by car after safely exiting university bus); Johnson v. 
Grzadzielewski, 465 N.W.2d 503 (Wis. Ct. App. 1990) (Student’s comparative negligence 
in crawling into elevator shaft bars his recovery for injuries); In accord, Houck v. Univ. 
of Washington, 803 P.2d 47 (Wash. Ct. App. 1991), rev. denied, 812 P.2d 103 (Wash. 
1991) (University not liable for injury to intoxicated student who climbed into elevator 
shaft and fell); see also, Gilligan v. Villanova Univ., 584 A.2d 1005 (Pa. Super. Ct. 1991) 
(University not liable for student’s injury where student left sidewalk and traversed 
natural area); Mintz v. State, 362 N.Y.S.2d 619 (1975) (University not liable for death of 
students caused by sudden storm during field trip, where university properly planned 
event and took reasonable precautions); Allen v. County of Westchester, 492 N.Y.S.2d 
772 (1985), appeal dismissed, 498 N.Y.S.2d 1027 (1985), superseded by statute in 
D’Amico v. Christie, 518 N.E.2d 896 (N.Y. 1987) (Community college not liable for death 
of individual due to his own, voluntary intoxication). If the reader is inclined to ask, at 
this point, whether the authors are advocating that a university has some duty to engage 
in at least some supervision of the activities of its fraternities, the answer is yes. 

The subject of the fraternity’s use of the defense of comparative negligence or assump- 
tion of risk against a pledge who becomes intoxicated is discussed in Bell v. Alpha Tau 
Omega Fraternity, 642 P.2d 161 (Nev. 1982), and Alpha Zeta Chapter of Pi Kappa Alpha 
v. Sullivan, 740 S.W.2d 127 (Ark. 1987) (Fraternity not liable for student’s injury when 
he was struck by car during hayride); but see Haben v. Anderson, 597 N.E.2d 655 (ill. 
App. 1992), appealed denied, 606 N.E.2d 1226 (1992) (Cause of action stated against 
members of university lacrosse club for negligence in pressuring initiate to consume 
alcohol, and failing to seek aid when he appeared in peril). Florida, by statute, prohibits 
the use of the defense of assumption of risk by a fraternity seeking to escape liability for 
hazing. See FLa. Stat. §§ 240.262, 240.326 (1990) (Hazing prohibited at state universities 
and community colleges); cf. Wilson by Wilson v. Bellamy, 414 S.E.2d 347 (N.C. App. 
1992), rev. denied, 418 S.E.2d 668 (N.C. 1992) (Permitting fraternity member’s affirmative 
defense of contributory negligence where female party guest voluntarily consumed alcohol 
and allegedly cooperated in sexual activity). 

122. Whereas students have no adequate source of first party insurance for serious 
physical harm caused by other students, the university does have recourse to adequate 
third-party liability insurance, of course at a price. However, assuming that the average 
parents of university students (for instance) are as risk averse as our parents were, the 
potential of a slight increase in tuition by total percentages would be preferable to the 
no coverage alternative. 

123. See C. PALMER, VIOLENT CRIMES AND OTHER FORMS OF VICTIMIZATION IN RESIDENCE 
HALLs (1993). 
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incidence of failure of campus officials to respond to reports of student 
victimization by other students in residence halls, including a failure 
to respond to victims’ calls for assistance. The immunity afforded the 
university intensifies this failure. 

The concern of parents and students about the university’s legal 
position in student-injury cases should not be surprising. Universities 
continue to resist liability in virtually all scenarios, and sometimes 
arguments are virtual caviling. The University of Houston, for example, 
argued in Delaney that its failure to repair a broken lock on the landing 
door of a female residence hall, despite numerous requests by residents, 
should be immunized from liability as a discretionary governmental 
function. The court’s strident rejection of this argument'** may reflect 
a growing judicial frustration with the persistent position of many 
universities that they simply are not accountable for any student-student 
assault, or for significant criminal intrusion. 

As to the burden imposed upon the university, and the consequences 
to the university community of imposing duty, the suggestion that the 
university would become the insurer of student safety is flatly wrong. 
This has never been the rule. Rather than being ‘‘strictly liable’, as 
Bradshaw and its progeny suggest in error, the university would be 
liable for a student’s injury only when the university knew or should 
have known of behavior, or the opportunity for behavior, which placed 
identifiable students at risk and the university failed to take reasonable 
steps to minimize that risk. 

The university today, more than ever, regulates student conduct. 
Student conduct codes are prevalent and universities employ special 
administrators, with special graduate training in student personnel 
administration, to establish rules of conduct for fraternities, other stu- 
dent organizations, and students generally, and to supervise student 
life in dormitories, as well as student activities. With only the addition 
of due-process safeguards, demanded by the ‘‘student rights’’ cases of 
the 1960s, universities continue daily to discipline students for mis- 
conduct. But while holding fast to this right to enforce behavior codes, 
based now upon notions of inherent authority and contract, the uni- 
versity seeks an immunity from legal accountability in instances of 
nonenforcement or nonintervention, setting forth its freedom from quasi- 
parental status. Moreover, serious injuries to students from hazing 
continue to be reported. These trends are intolerable, and the failure 
of certain universities to enhance efforts toward the abatement of such 





124. 835 S.W.2d 56, 58 (Tex. 1992). The court also rejected the university’s argument 
that its failure to repair the lock was shielded from examination because Delaney’s injury 
was proximately caused by the intentional criminal assault, not the university’s omission 
which allowed her assailant to enter her dormitory. The court held that the university’s 
failure to maintain its premises properly, and more specifically its failure to keep 
Delaney’s dormitory entry door in reasonable repair, provided the opportunity for the 
criminal assault to take place. 835 S.W.2d at 60. 
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conduct results from judicial encouragement of the view that the uni- 
versity is immune from liability for such acts, even under the most 
egregious circumstances. 

In sum, regardless of the doctrinal debates, we have no real alternative 
to providing campus security, and the enforcement of a code of civility 
on the university campus. An increasing body of state and federal laws 
demands such undertakings.’** And, if we accept these undertakings, 
we must, for no more reason than common sense, carry out these efforts 
with reasonable care. We may observe the statement of the Appellate 
Court of Illinois in Rabel, rejected by the Furek court, that the law 
does not establish, and a university by its student handbook or regu- 
lations does not voluntarily assume, a duty to create a safe environment 
for its students. But, the law aside, an unsafe environment is not a 
learning environment. More than this, there is the question of our 
inherent mission. Ernest Boyer observes: 


When all is said and done, the college should encourage each 
student to develop the capacity to judge wisely in matters of life 
and conduct. Time must be taken for exploring ambiguities and 
reflecting on the imponderables of life .... The goal is not to 
indoctrinate students, but to set them free in the world of ideas 
and provide a climate in which ethical and moral choices can be 
thoughtfully examined, and convictions formed.'”¢ 


If indeed the university has a responsibility regarding the moral 
development of its students, that responsibility certainly presumes 
reasonable efforts to enforce fundamental notions of civility throughout 
the campus.’?”? And statements to our students that this is our mission 
remain mere platitudes if we continue to argue in the courts that we 
have no duty, and thus no accountability, regarding serious student 
injury occasioned by fellow students, even when we could have pre- 
vented, or greatly minimized, the risk of such injury. 





125. See, e.g., 20 U.S.C. § 1092(f), and 57 Fed. Reg., 30826-01 (1992); 20 U.S.C. § 
1145, and 34 C.F.R. § 86 (1990). 

126. E. Boyer, COLLEGE: THE UNDERGRADUATE EXPERIENCE IN AMERICA 284 (1987) Harper 
& Row. See P. KING, PROCEEDINGS OF THE INSTITUTE ON COLLEGE STUDENT VALUES, FLORIDA 
STATE UNIVERSITY 15 (1992). 

127. To include fraternities. Coffin observes: Fraternities are an abomination. They are 
‘‘antithetical to the word ‘‘fraternity‘‘, inevitably so because of the discrimination factor. 
And social discrimination impedes intellectual discrimination ... I once asked the 
president .. . of the student body [at a large university] ‘‘“Why don’t you come up with 
a plan to turn the fraternities into something a lot more educationally useful?’’ They 
balked. I said, ‘‘You’ve got to plant this seed now ... Fraternities ought to be for 
educational, ethical purposes ... ’’ W. S. COFFIN, PROCEEDINGS OF THE INSTITUTE FOR 
COLLEGE STUDENT VALUES, FLORIDA STATE UNIVERSITY 6 (1992). 








THE THREAT OF PROPOSED PATENT LAW 
CHANGES TO THE RESEARCH UNIVERSITY 


EDWARD L. MaAcCorpy* 


INTRODUCTION 


The research universities of this country constitute a unique national 
resource which continuously produce volumes of new discoveries. Our 
universities are the envy of other industrialized nations, including Japan 
and countries in the European Economic Community (E.E.C.). If, how- 
ever, society is to continue to benefit from discoveries that emerge from 
university research laboratories, such as new drugs and medical devices, 
the Government must continue to support university research with 
billions of dollars annually and the university’s industrial licensees 
must continue to invest hundreds of millions of dollars to develop, 
test, produce and market these discoveries. Continued support and 
investment depends upon the university’s continued use of the patent 
system on an equitable basis. The patent system, through the grant of 
exclusive patent rights, provides both reasonable marketplace protection 
and incentive for high risk investments. 

In the public interest, university scientists publish the new knowledge 
they discover, including inventions, rather than holding it in secret as 
proprietary information. This practice accords with the research univ- 
ersity’s role in society and its special tax-exempt status. Publishing 
information about new discoveries contrasts with the practice of cor- 
porate research where results are held in secret. While continuing to 
disseminate new knowledge to the scientific community, however, the 
university simultaneously may apply for and be granted exclusive 
property rights in patentable inventions that incorporate such new 
knowledge. Should the university confine its dissemination activities 
solely to publication in scholarly journals and not patent and license 
its inventions, the consequent incentive for major investment by in- 
dustries hoping to commercialize new discoveries would be greatly 
diminished, if not destroyed, to the detriment of society. 

To prevent such disservice to society, Public Law 96-517, amended 
by P.L. 98-620, requires that universities not allow their patentable 
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inventions, made in whole or part with federal support, to pass into 
the public domain through university action or inaction.’ Under these 
laws the university must either act to obtain patent protection or assign 
its rights to the sponsoring agency in a timely manner. As an alternative, 
the government may pursue protection and thereby preserve the eco- 
nomic incentive for commercialization of the invention for public ben- 
efit. Thus, under current law universities occupy the most advantageous 
position to bring the benefits of their research to the public through 
patenting and licensing programs. 

Technology transfer by universities now faces a destructive threat 
that has emerged from a desire by some large multinational corporations 
o ‘‘harmonize’’ the patent laws of all industrialized nations along the 
lines of the patent laws in the E.E.C. This ‘‘harmonization’’ movement 
is the subject of the World Intellectual Property Organization (WIPO) 
treaty negotiations.? This proposed treaty seeks to remove trade barriers. 
Questions have arisen, however, as to the internal threat of its proposed 
terms to the intellectual-property rights of established domestic univer- 
sity research enterprises, independent inventors and small businesses. 
The treaty also threatens the future effectiveness of our long-established 
patent system that has served the nation well for 200 years. 

Of most immediate and overriding concern is the proposed Congres- 
sional ‘‘Patent Harmonization’’ legislation that Representative Hughes 
of New Jersey introduced in the House and Senator DeConcini of 
Arizona introduced in the Senate in 1992. As of this writing, the 
legislation is expected to be reintroduced and considered during the 
current Congressional session by the Judiciary Committees of both 
houses. These bills, if passed, would make drastic changes in United 
States patent law and would give WIPO treaty negotiators authorization 
to commit the United States to the ‘‘harmonization’’ initiative proposed 
by and for the benefit of the multinational corporations. 

The proposed changes to patent law that would seriously impact 
universities, independent inventors, government research agencies and 
high-tech small businesses include: 


Changing the award of patent rights from the ‘‘first person to 
invent’’ to the ‘‘first person to file a patent application.’’ 

Removing the assurance of exclusivity of a patent grant by 
establishing an exemption from liability for infringement for 





1. 35 U.S.C. § 202 (1988). 

2. World Intellectual Property Organization’s Diplomatic Conference for the Conclu- 
sion of a Treaty Supplementing the Paris Convention as Far as Patents are Concerned. 

3. Patent System Harmonization Act of 1992, H.R. 4978 and S. 2605, 102d Cong., 
2d Sess. (1992). 138 Conc. Rec. H2672, S. 5219 (daily ed. April 9, 1992). 

4. Id. § 3(a). 35 U.S.C. § 101 provides that whoever may be the first-to-invent may 
be entitled to a patent. See also 35 U.S.C. § 102(g) (1988). 
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certain other inventors of the same invention who elect to 
hold the invention in secret or who fail to qualify for patent 
rights as the first to file, the so-called ‘‘Prior User Rights.’’s 
Establishing an inexpensive ($150) and simplified provisional 
patent application which would be used to establish priority 
of filing in the proposed ‘‘first-to-file’’ system.® 


While other technical amendments are proposed, the foregoing pres- 
ent the greatest concern to universities.’ The following exposition will 
be limited to these three proposed changes. 


I. PROPOSED CHANGES 


A. First to File 


The fundamental concepts of United States patent law as they have 
existed since Colonial days are set forth in Article I, Section 8, Clause 
8 of the Constitution: ‘‘Congress shall have [p]ower .. . [t]o promote 
the [p]rogress of science and useful [a]rts, by securing for limited [t]imes 
to authors and [iJnventors the [e]xclusive right to their respective 
[w]ritings and [d]iscoveries’’ [emphasis added]. The issue now arises 
as to who is ‘‘the inventor.’ Is it the first person to make the invention 
(as the law has recognized for 200 years) or the first person to file a 
patent application on that invention (the proposed ‘‘first-to-file’’ system 
prevalent in foreign countries)? 

The advocates of changing to a ‘“‘first-to-file’’ system base their 
proposal on the following:® 


1. Adoption is being demanded by Europe and Japan of a first- 
to-file system. In return for this demand, there is the prospect 
of obtaining changes in the patent laws of foreign countries 
that would benefit United States inventors seeking patent 
rights in those countries. The proposed changes to be made 
by foreign countries in their patent laws are not well estab- 
lished nor have these countries agreed to make any changes. 
One change that is often mentioned is the adoption of a 
worldwide one-year grace period for filing a patent applica- 
tion, similar to that in United States law.® 





. H.R. 4978 and S. 2605, supra note 3, § 3(b). 
. Id. § 2 and § 4(a). 
. See infra note 14. 
8. THE ADvIsORY COMMISSION ON PATENT LAW REFORM, A REPORT TO THE SECRETARY OF 
COMMERCE, 43-44 (Aug. 1992). 
9. The ‘‘grace period’’ in the United States provides that a person is entitled to a 
patent unless: 
(b) . . . the invention was patented or described in a printed publication in this 
or a foreign country or in public use or on sale in this country, more than one 
year prior to the date of the application for patent in the United States... . 
35 U.S.C. § 102(b). 
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Interferences’® would be eliminated since the earliest date of 
filing a patent application would determine which inventor 
receives the patent.'’ The value to the inventor community of 
eliminating interferences is questionable since fewer than one- 
half of one percent of patent applications become involved in 
interferences and most are resolved quickly.'” 

Most of United States industry already acts on a first-to-file 
basis, i.e., files promptly and holds inventions in secret until 
a patent is issued. 

A first-to-file system would encourage early filing worldwide 
and thus promote early public disclosure of inventions. 
Although the same records will still be kept for other purposes, 
inventors would not have to keep detailed records to prove 
priority of their inventions. 


Counter-arguments by opponents of changing to a first-to-file 
system:’* 

In contrast to large corporations, independent inventors, uni- 
versities and small businesses would be placed at a serious 
disadvantage in the race to be first-to-file because of limited 
resources to identify promptly and refine patentable inventions 
and to prepare and file patent applications quickly. 

A first-to-file system would foster premature and sketchy dis- 
closures in hastily filed patent applications, probably on con- 
cepts that have yet to be proven to work." 

An increased volume of patent applications would be filed by 
industry for defensive purposes in order to block broad claims 
of other inventors. 

The theft of inventions, especially from small entities that 
license patent rights rather than manufacture products, would 
be easier, as would the filing of defensive applications that 
block broad patent claims by such entities. 

Opportunities for inventors to refine and develop their initial, 
raw inventions and to explore commercial feasibility before 
filing for patents would be reduced because of the need for 
earliest possible filings before others hear of the inventions. 
Collaborative research relations between universities and in- 
dustry would be strained by the ability of a company to be 
first-to-file on inventions made by its research and develop- 





10. A Patent Office process to determine which of two inventors that independently 
made the same invention was the ‘“‘first-to-invent’’. 

11. See 35 U.S.C. § 102(g) for determination of priority of invention. 

12. See infra note 14, 790-91. 

13. THE ADvisoRY COMMISSION ON PATENT LAW REFORM, A REPORT TO THE SECRETARY OF 
COMMERCE, 43-44 (Aug. 1992). 

14. Ned L. Conley, First-to-Invent: A Superior System for the United States, 22 St. 
Mary’s Law J. 779, 778 (1991). 
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ment department based on ideas from the university research 
program. 


To appreciate university concern with the proposed change to a first- 
to-file patent system, it is necessary to understand how the practice of 
academic freedom, the openness of the university and its research 
projects, and the university’s limited financial and technology transfer 
resources would place it at a severe disadvantage in a system where 
research and development secrecy and fast patent application filing is 
the only way to succeed. The university would also be disadvantaged 
by a proposed first-to-file system that would render the present one- 
year grace period essentially worthless. 

Under our present first-to-invent patent system, when any inventor 
from any sector (corporate, academic, government or individual) is first 
to create an invention, the inventor’s right to a patent on that invention 
is firmly established in law at that point.’ It matters not whether the 
inventor possesses the research and development, or the legal and 
financial, resources to refine the invention quickly and file a patent 
application faster than a competitor. 

The university is an open environment where research information 
flows freely both internally as well as out of the institution. The research 
faculty consults for industry, publishes, and speaks on and off campus 
in public forums and corporate seminars. This public-service culture is 
the basis for the university’s tax-free status, and is the essence of 
academic tradition that will not be compromised for the sake of patent 
rights. While it is compatible with the present first-to-invent system, it 
is completely incompatible with the European first-to-file system. 

In the open environment under the present patent system, the aca- 
demic scientist need not worry that others will learn of his invention 
and beat him to the Patent Office because others are deterred by the 
fact that the law will award the patent to the original inventor. The 
university researcher, the independent inventor and the scientist in the 
government lab are not disadvantaged under the first-to-invent system 
by lack of secrecy, large directed research-and-development resources 
and quick-response legal staffs such as those maintained by industrial 
corporations. The survival of the university technology transfer function 
rests upon the present patent system, which provides equal opportunity 
and equal protection for all sectors. 

Because of their firmly established tradition of academic freedom and 
their necessarily austere staffing of the technology transfer function, 
universities generally do not know when inventions first occur and 
sometimes find an invention has been published in a journal before a 
patent application could be filed. For example, the renowned Boyer- 
Cohen patent on basic genetic engineering, jointly owned by Stanford 





15. 35 U.S.C. §§ 101, 102(g). 
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University and the University of California, illustrates both the length 
of time universities require to file patent applications and how the 
opportunity to claim patent rights is preserved by the present patent 
system and its one-year grace period following publication of an in- 
vention.'® 

As exemplified by the Boyer-Cohen case, upon making a discovery 
unknown to the tech-transfer manager the university scientist may take 
several months to prepare a manuscript, may wait six to twelve months 
for peer review and publication and may delay reporting the invention 
for another eleven months. He is still, however, the ‘‘first-to-invent’’ 
and, in the United States, his right to claim the patent is preserved, 
even after publication, by the one-year grace period. However, it should 
be noted that, just as in the Boyer-Cohen case, all foreign patent rights 
are lost upon publication of the invention because there is no interna- 
tional grace period and because foreign countries generally require that 
a patent be filed before any public disclosure of an invention. 

Consider the consequences to universities should the United States 
adopt a first-to-file system, where time is of the essence in the race to 
the Patent Office. No longer would the inventor have months for 
manuscript preparation, up to a year for publication, and yet another 
one-year grace period before the inventor risks losing the United States 
patent. Rather, under a first-to-file system, long before publication and 
the start of a grace period, the inventor must have a patent application 
on file or risk loss of the patent right. In reality, however, the university 
process is not that responsive. 

Prompt reporting of every new discovery for possible patenting is 
not a primary concern in the academic researcher’s scientific life. The 
academic researcher will not change because the patent system does. 
Given the continuous free flow of information about academic research 
to others in the scientific community, including company scientists, 
other entities more devoted to patent rights will take advantage of the 
opportunity to be the first-to-file in the United States long before the 
academic researcher’s publication, or the university’s patent filing. The 
United States grace period would become superfluous under a first-to- 
file system. To depend on it would be to wait too long to file. An 
international grace period under a first-to-file system would be equally 
worthless for slow university filers in preserving foreign patent rights 
because patents will be awarded only to the swift. 

Switching to first-to-file would create a demand for secrecy and quick 
filing on inventions for both researchers and their employers. Critical 
to success in the first-to-file system would be close monitoring of all 
research in process, a willingness to direct it toward patentable results, 
conducting research in secret, and immediately evaluating, drafting and 
filing patent applications. No university technology transfer office has, 
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or can afford to staff, the scientifically diverse personnel required to 
monitor all of the institutions research in process, manuscripts and 
proposed speeches. Universities also lack the ability to control the 
faculty’s outside activities and order developmental research to perfect 
broad patent rights. Nor do any such offices have, or have the prospect 
of getting, the financial resources to file on every possible invention 
quickly. 

Can the university research enterprise of this country adapt to the 
race to the Patent Office which is demanded by the European style 
first-to-file system? Our academic institutions cannot and will not 
convert their own and their faculties’ behavior to that of the for-profit 
industrial corporation in order to continue to compete for patent rights. 
The university and its scientists are not of the industrial culture and 
do not pursue corporate profit goals. These scientists pursue research 
of their own choice and at their own pace, for which they are rewarded 
by the professional recognition of their peers. They labor at the frontiers 
of science to continuously expand humankind’s knowledge. In the 
process they make discoveries in commercially valuable fields, such as 
biotechnology, which the university patents and licenses to established 
industries or start-up companies. This contribution to society and the 
economy by universities depends on their ability to continue to receive 
fair and equitable treatment under the United States patent system, 
instead of their ability to match the resources of industry in first-to-file 
patent races. 

Adoption of first-to-file is depicted by its proponents as a trade-off— 
i.e., the United States must give something of value (the present first- 
to-invent system) to get something of at least equal value.’” This seems 
to acknowledge that changing to a first-to-file system constitutes a loss 
for the United States. Thus, something of compensating value is de- 
manded as quid pro quo. An international grace period is proposed 
that would permit an inventor to delay patent application filing for one 
year after the publication of an invention.'® With patent rights being 
awarded only to those who win the race to the Patent Office under a 
first-to-file system, any grace period, international or domestic, is worth- 
less to an inventor who can afford no delay before filing, especially a 
delay to publish a paper disclosing the invention. There is no quid pro 
quo here, only illusion. 

Finally, advocates of first-to-file claim that abandoning the first-to- 
invent system that has served the United States well during the last 
200 years will aid the country’s present economic-competitiveness prob- 
lems.'® A primary result of the adoption of first-to-file, however, would 
be to diminish the contribution of new technology from universities, 
government laboratories, small businesses and entrepreneurs to the 
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Nation’s economy. Obviously, this will not contribute to economic 
growth and aid the United States in international competitiveness in 
the decades ahead. 

University research represents a major national investment that, not 
only continuously expands scientific and technical knowledge, but also, 
produces immediate technological advances and provides the basis for 
future generations of new technology. In terms of economic growth, in 
1992, new technology licensed from universities was directly respon- 
sible for the creation and/or retention of over 53,000 jobs, $9 billion in 
new product sales and $1.8 billion in federal and state tax revenues. 
Technological licensing is growing at a rate exceeding 25 percent per 
year under the present patent system.”° 


B. Prior User Rights 


This is the second and most serious threat to university inventors 
and any other entity that must rely on licensing their inventions to 
others for commercialization. As explained below, the term ‘‘prior-user 
rights’’ is a misnomer. The concept of prior-user rights contradicts the 
constitutional mandate to Congress for exclusivity of the patent grant 
and is completely foreign to United States patent law as it has existed 
for 200 years.?' 

Prior-user rights have not been proposed as an independent change 
to United States patent law, but as an essential component of a first- 
to-file harmonization package.?* In fact, prior-user rights is strictly a 
national issue and not a demand by Japan and the EEC as part of a 
harmonization treaty .?* Multinational corporations desire prior-user rights 
as a means of protecting trade secrets at the expense of the patent rights 
of others.2* The concept was made an inseparable part of the first-to- 
file proposal to increase its chances of adoption. 

The consequences to the patent user community of the adoption of 
prior-user rights are as follows: 


1. They will remove any assurance of exclusivity of patents. 

2. They constitute compulsory licensing of patent rights without 
compensation to patent owners. 

3. They will increase the investment risk of potential licensees 
to the point at which companies and venture capital will 





20. Association of University Technology Mangers, The AUTM Licensing Survey 
Fiscal Years 1991 and 1992, Norwalk, Ct., Oct. 1993. 

21. U.S. Const, art. I, § 8, cl. 8. 

22. H.R. 4978 and S. 2605, supra note 3, § 3(b). 

23. WIPO Diplomatic Conference for the Conclusion of a Treaty Supplementing the 
Paris Convention as Far as Patents are Concerned, PLT/DC/69, 29 Jan. 1993, Art. 20, at 
96-99. 

24. THE ADVISORY COMMISSION ON PATENT LAW REFORM, supra note 13, at 49. 
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refuse to license inventions that require major investment in 
development, thereby denying them to the public. 

There will be no method of determining whether a company 
has infringed a patent grant or has secret prior-user rights to 
that grant except by undertaking expensive litigation that small 
entities such as universities, independent inventors, and small 
businesses cannot afford. Thus, it will not be feasible for small 
entities to enforce their patent rights against infringers, nor to 
challenge the validity of claimed prior-user rights. 
Infringement of small-entity patent rights will be risk-free and 
will likely flourish. 

Small entities may no longer find it reasonable to patent and 
license their inventions when their patents are unenforceable 
and potential licensees are no longer interested. 


In the proposed harmonization legislation prior-user rights provide 
an absolute defense to a charge of patent infringement: 


Rights based on prior use: A person shall not be liable as an 
infringer under a patent granted to another with respect to any 
subject matter claimed in the patent that such person has, acting 
in good faith, commercially used or commercially sold in the 
United States, or has made effective and serious preparation 
therefor in the United States, before the filing date or priority date 
of the application for patent.” 


Rights based on prior use are secret rights. Their description, scope, 
date of creation and persons claiming them are not found in any 
application or in any other document on file with the Patent Office or 
elsewhere. Evidence of their claimed existence could only be produced 
by the claimant in an expensive infringement suit if such a fruitless 
suit were to be initiated by a patent owner. If a patented invention is 
an industrial process or an intermediate industrial product, the inven- 
tion can be used behind a cloak of secrecy in the claimant’s plant 
undetected by the patent owner, making matters even more difficult 
for the latter. 

The intent behind prior-user rights, although not readily apparent, is 
to weaken United States patent law in order to give added protection 
to trade secrets. Trade secrets are protected under state law and are 
subordinate to federal patent law.?° Trade secrets are often patentable, 
but the owner may elect to maintain them in secret rather than disclose 
them to competitors and the public in a patent. That is the owner’s 
rightful choice. Present patent law, however, provides that although an 





25. H.R. 4978 and S. 2605, supra note 3, § 3(b). (Emphasis added). 
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invention is first made by one person, if that person conceals the 
invention, it may be patented by another person even if this second 
person made the invention at a later date.?”? Thus, under this section 
of patent law, trade secrets are vulnerable to being patented by others 
who independently make the same discovery, and the trade- secret user 
then becomes an infringer, liable under law.”* 

This dominance of patents over trade secrets expresses the funda- 
mental concept of patent law found in the Constitution. For example, 
in order to advance knowledge of science and technology in the public 
interest, the government will grant exclusive rights to an inventor for 
a limited period in return for a complete and detailed public disclosure 
of the invention. Prior-user rights would destroy the exclusivity of the 
patent grant and reward the person who held the invention as a trade 
secret to the detriment of the public interest. Prior-user rights would 
encourage secrecy over disclosure and diminish the public fund of 
available scientific and technical knowledge. 

Former Chief Judge Markey of the Court of Appeals for the Federal 
Circuit in his address to a Federal Judicial Workshop for District Judges, 
explained, in principle, the reason underlying the advocacy of prior- 
user rights by multinational corporations: 


Many giant corporations have no need of a patent system. They 
may obtain patents, but only as a defense against some little 
machine shop operator who might otherwise invent and patent 
something the public would demand, and the big corporation 
would have to negotiate for instead of just adding the item to its 
product line. Many large corporations would be glad to compete 
on size, nationwide service, high volume, strong finances and 
prompt delivery. They can kill off small competitors on any of 
these bases, unless the small competitor has a patent on a product 
somebody wants to buy. In such cases the patent is a shield, not 
a sword, for the little guy.”° 


Few advocates of prior-user rights acknowledge that the primary 
intent is to protect trade secrets. Rather, they argue that for some reason 
prior-user rights will provide a degree of balance in a first-to-file system 
by providing protection to ‘‘an earlier independent inventor,’’ often 
depicted as one who lost the race to file in the Patent Office.*° 

This argument is meritless for several reasons. First, our present 
‘‘first-to-invent’’ system provides no reward for an inventor who lost 
the race to be first-to-invent. In short, there is no second prize that 
would diminish the value of the patent grant. Second, the proposed 





27. 35 U.S.C. § 102(g). 

28. THE ADVISORY COMMISSION ON PATENT LAW REFORM, supra note 13, at 49. 

29. Howard T. Markey, Some Patent Problems-Philosophical, Philological and Pro- 
cedural, 80 F.R.D. 203, 210 (1979). 

30. THE ADVISORY COMMISSION ON PATENT REFORM, supra note 13, at 48. 
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prior-user-rights provision does not require that a claimant be an earlier 
inventor, nor does it require that the claimant file a patent application 
on the invention. Thus, under the proposed prior-user criteria, a claim- 
ant of such rights need not have been a prior user, and need not have 
been the first-to-invent nor the first-to-file, if the claimant filed at all. 
Rather, under the proposed legislation prior-user rights could be claimed 
as a defense against a charge of infringement by anyone who had made 
“‘effective and serious preparation for commercial use or sale of the 
invention’’ before the date the patentee filed its patent application.* 
The date of invention is not among the criteria. 

Secret documentation of preparation for use or sale would be com- 
piled by a claimant of prior-user rights and would be kept for years in 
its secret files in the unlikely event the patentee is foolish enough to 
initiate a patent-infringement suit. The criteria for claiming such rights 
do not require that the evidence demonstrate the invention was inde- 
pendently made by the claimant before the filing date of the patentee. 
It requires only that ‘‘cffective and serious preparation for sale or use’’ 
be undertaken before the patentee’s filing date. Action that could be 
undertaken in anticipation of making the invention would suffice. But, 
while this loose criterion for proof of prior-user rights provides little, 
if any, protection to the patent owner, it is only part of the problem. 
In order for the patent owner to see the documentation, the owner 
must initiate an expensive and likely fruitless patent-infringement suit. 
Prior-user rights are an open invitation to infringe patents and a pro- 
tection for trade secrets, all at the expense of the patent owner. 

Small entities, such as universities, who depend exclusively on 
licensing their patent rights, would be the primary victims of prior- 
user rights. Since these proposed rights are not transferable, they cannot 
be licensed and are thereby of value only to manufacturing corpora- 
tions.*? There is no equal protection under the law here for small 
entities. In its licensing efforts the university is heavily dependent on 
the exclusivity of the patent grant provided by the present system. 
Potential licensees demand exclusivity in the market place for a rea- 
sonable period to justify the major investment they must risk in devel- 
oping, testing, manufacturing and marketing new products and processes. 

With the proposed secret prior-user rights, no patent owner would 
know whether others will enter the market place and practice its patent 
rights with immunity from a charge of infringement and with no 
financial or other obligation to the patent owner. A single corporation 
with market and economic superiority, operating with secret prior-user 
rights, can dominate the market for an invention and render a univers- 
ity’s patent rights essentially worthless.** The university’s patent would 





31. H.R. 4978 and S. 2605, supra note 3, § 3(b). 
32. Id. at § 3(b). 
33. See Judge Markey’s conclusion, supra note 29 at 210. 





306 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 20, No. 3 


provide no shield against the economic power of the large corporation 
operating with legitimate or false secret prior-user rights. Any potential 
licensee of the university’s patented inventions cannot accept the greatly 
increased investment risk of commercially developing these inventions 
only to find it has no exclusivity in the market place and can be driven 
out by a large corporation operating with a claim of secret prior-user 
rights. 

The consequences are obvious. The university will not be able to 
license its patentable, albeit raw and undeveloped, inventions with any 
assurance of exclusivity for the licensee. Licensees will shy away from 
the excessively high market risk surrounding university inventions, 
leaving the university with no reasonable alternative but to greatly 
reduce, if not terminate, its efforts to protect and license inventions 
from its research program. Universities will cease to be a significant 
source of new products and processes for United States companies and 
a contributor to the economic well-being of the nation. 


C. Provisional Patent Application 


The proposed international patent-law-harmonization legislation would 
establish a simplified and inexpensive ‘‘provisional patent application’’ 
as part of a first-to-file package.** This is a national issue not being 
pressed by foreign countries.** Thus, it is not an essential element of 
the first-to-file proposal and might be advantageous only as a change 
to our present ‘‘first-to-invent’’ system. That, however, is not the 
harmonization proposal. 

Today, the most restrictive factor in securing patent protection for 
inventions made by universities, independent inventors and small bus- 
inesses is the out-of-pocket cost for patent-attorney services and Patent 
Office fees, most of which are incurred in the initial filing. A cost of 
$10,000 to obtain a single patent is fairly common. While there are 
special Patent Office fees for these small entities, which constitute 
about half of what a large corporation is charged, even these reduced 
fees have been rising rapidly in recent years. Due to the complexity of 
patent law, it is essential for all but a few skilled individuals to have 
a patent attorney prepare and prosecute formal patent applications 
through the patent system. These costs act to restrict the filings of 
small entities to only the most promising inventions, a forecast that is 
as often wrong as it is right. 

The proposal for a simplified and inexpensive provisional patent 
application would establish the application filing date and document 
the scope of the invention disclosed therein. This simplified application 





34. H.R. 4978 and S. 2605, supra note 3, § 4{(a). 

35. WIPO Diplomatic Conference for the Conclusion of a Treaty Supplementing the 
Paris Convention as Far as Patents are Concerned, PLT/DC/69, 29 Jan. 1993, Art. 8, at 
36-45. 
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would contain no claims, would not be examined by the Patent Office, 
and would expire if not replaced by a full, formal application within 
a year.*® Such a provisional application would provide an inventor with 
an initial cost reduction, thereby allowing a small entity to file on a 
greater number of inventions. Initial cost would be reduced because 
the simplified application has a low initial fee and could be prepared 
by the small entity with little or no assistance from a patent attorney. 
Finally, the small entity would have a year in which to find a licensee, 
or other financial backer, to pay for the larger expenses, including the 
full formal application. If, during that year, evaluation revealed that an 
invention was probably not commercially viable, the provisional appli- 
cation could be abandoned and only a minor cost would have been 
incurred. 

If the provisional application were available under the present ‘‘first- 
to-invent’’ system, it would be a boon to small entities for the reasons 
set forth above. In addition, it might, if recognized by foreign countries, 
allow universities to file earlier and thereby more easily preserve the 
availability of foreign rights that presently are being lost in many 
instances due to the delay in United States universities’ filings until 
after publication of inventions. 

Under a first-to-file system, however, in addition to representing a 
meaningful initial cost reduction, the provisional application would be 
used primarily to speed up filings in an attempt to win the race to the 
Patent Office. Since all parties would use the simplified application for 
this purpose, use by large corporations with superior resources would 
probably be more effective than use by small entities. Corporations 
could readily employ the provisional application to file on unproven 
concepts as well as to block the broad claims others attempt to make 
in their subsequent formal applications. 

The addition of a simplified, inexpensive provisional application 
would be a valuable improvement of the present patent system. But as 
part of the proposed first-to-file system, provisional applications would 
not relieve universities and other small entities of the disadvantages 
they would suffer under such a system, and probably would exacerbate 
these disadvantages. 


SUMMARY 


The proposal for harmonizing United States patent laws with those 
of foreign countries appears to have arisen for the sake of standardi- 
zation itself, without adequate thought being given to the impact of 
the proposed changes on the operation of the United States’ patent 
system. The proposal also gives little thought to the effect of the 
proposed changes on the various sectors of the patent-user community, 
especially the university sector. 





36. H.R. 4978 and S. 2605. supra note 3, § 4(a). 
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The multinational corporations that originated and advocate these 
changes seek advantages in their pursuit of trade secret protection and 
foreign patents. The most obvious gain for large corporations would 
occur in the domestic arena where their superior resources and market 
power would be enhanced by the proposed changes at the expense of 
other sectors of the patent-user community. Their increase in control 
of the domestic patenting process under a first-to-file system, coupled 
with their move to provide superior protection for their trade secrets 
by weakening the patent system, would make small entities lose patents 
to large corporations and the patents they do get would be restricted 
in scope and could be infringed upon without risk. Thus, these changes 
would make small entities’ patents worthless. 

These proposed changes threaten universities, independent inventors, 
government-research agencies, and small businesses, which are the 
principal national resources for new technology. These entities mate- 
rially contribute to the health and welfare of society, to the national 
economy, to employment growth, and to the competitiveness of this 
nation. Harmonization, as now proposed, threatens the nation’s future. 











THE AVAILABILITY OF ‘“TRADE SECRET’’ 
PROTECTION FOR UNIVERSITY RESEARCH 


Pat SHOCKLEY* 


INTRODUCTION 


This paper explores the availability of trade-secret protection for 
university research. In spite of academia’s goal to promote the openness 
and free exchange of ideas,' in a time of reduced government funding? 
universities will increasingly need to look to private sources of funding 
for research.* Consequently, universities mey enter into contractual 
arrangements with private industry.* Additionally, licensing agreements 
for technology transfer may require the university to seek legal protec- 
tion for its intellectual property. These arrangements may, however, 
require that researchers maintain a degree of secrecy concerning their 
research. 

University researchers need to be aware of the means available to 
protect their developments as intellectual property. Certain steps will 
need to be followed, depending on the type of protection sought. 
Traditional protection includes copyrights and patents, which are both 
governed exclusively by federal law, thus providing uniformity through- 
out the United States. The guidelines for copyright and patent protec- 
tion may, however, be too rigid or limited to protect university research. 
Trade-secret protection would then be the only protection available. 
But unlike patent and copyright law, trade-secret law may vary from 
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jurisdiction to jurisdiction. Additionally, if trade secret protection is 
sought, a high degree of care and compliance with certain procedural 
steps must be taken. If these steps are not followed from the beginning, 
trade-secret protection may not be an option. Furthermore, maintaining 
that secrecy may be impossible under university policies requiring 
publication or other public exposure. Universities may need to alter 
such policies should private funding of its research become more and 
more prevalent. 

This paper will also focus on whether trade-secret protection can be 
maintained in the face of a Freedom of Information Act (FOIA) request. 
The Freedom of Information Act, in both federal and state forms, 
generally requires disclosure of governmental records except as pro- 
vided in its exemptions. Disclosure may be unavoidable in states which 
have patterned their Trade Secrets Act directly on the Uniform Trade 
Secrets Act. Furthermore, in common-law states, the courts use the 
Restatement definition of trade secret, which will not protect university 
research. This paper concludes, however, that in states in which the 
state Trade Secrets Act differs significantly from the Uniform Trade 
Secrets Act, university research could be protected from disclosure. 


I. TYPES OF PROTECTION AVAILABLE 


The following section describes the requirements and processes for 


protecting information as intellectual property under copyrights, patents 
and trade-secrets law. This section provides both the university re- 
searcher and university legal counsel with pertinent information in 
order to decide how best to protect university research as intellectual 
property. 


A. Protection Under Federal Law 


1. Copyright Protection 


Copyright protection is governed by federal law. Most university 
research (scientific/engineering) will not meet the requirements for 
copyright protection, although the written records of such research 
would be copyrightable. Copyright protection is available for literary 
works, musical works, dramatic works, pantomimes and choreographic 
works, pictorial, graphic, and sculptural works; motion pictures and 
other audiovisual works; and sound recordings.* While these categories 
are illustrative and not exhaustive, ‘‘copyright does not protect ideas, 
procedures, processes, systems, methods of operation, concepts, prin- 
ciples or discoveries regardless of how they are described, explained, 
illustrated or embodied in the work.’’® Thus, drawings, schematics, 





5. 17 U.S.C. § 102(a) (1988). 
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designs and notebooks associated with research would be copyrightable, 
but not the research itself.’ 

The copyright owner initially has the exclusive right to reproduce 
the work, prepare other works derived from the copyrighted work, and 
perform or display the copyrighted work.* Copyright protection contin- 
ues for the life of the author plus fifty years. Copyright attaches as 
soon as the work becomes ‘‘fixed’’ in some tangible form, but registra- 
tion of the copyright is needed to enforce those rights in the United 
States. Copyright protection requires originality (not novelty), fixation, 
and creativity. To illustrate, the actual blueprints of structures are 
copyrightable; however, ‘‘constructing a building that duplicated the 
plans would not necessarily violate the architect’s copyright.’’'° Simi- 
larly, written research may be copyrightable, as a written work, but 
replication and use of that research is not protected. Another researcher 
would need merely add or change a step in the process to make it into 
something different. 


2. Patent Protection 


Patent protection, like copyright protection, is available under federal 
law. Patent protection makes new technology available to the public, 
because patents are public documents, but grants the patent holder the 
exclusive right to make, use or sell the invention for a period of 
seventeen years.'' As such, the academic researcher’s goal to add to 
existing knowledge (usually accomplished by publishing in academic 
journals) would not be frustrated by patent law, although publication 
must be delayed until a patent application is filed, or foreign patent 
rights are lost. The obvious drawback to patent protection is that at the 
end of the seventeen-year period, the information enters the public 
domain. 





7. An appropriate use of copyright protection is for computer programs. The 1976 
Copyright Act was amended in 1980 to allow computer programs to be copyrighted. 17 
U.S.C. § 117 (1989). A computer program is defined as ‘‘a set of statements or instructions 
to be used .. . in a computer in order to bring about a certain result.’’ Id. § 101. Both 
the literal components (the source code and object code) as well as the non-literal 
components (sequence, structure, organization, screen output and user-interface) can be 
protected. Some programs, however, might be ineligible because they either, (a) lack 
minimal originality, being so simple and basic as to reflect an inadequate investment of 
labor to merit copyright protection, or (b) constitute the only way of accomplishing a 
particular result so that the program can be characterized as embodying an idea rather 
than as one way among many of expressing that idea. ARTHUR R. MILLER & MICHAEL H. 
Davis, INTELLECTUAL PROPERTY: PATENTS, TRADEMARKS, AND COPYRIGHT IN A NUTSHELL 307 
(1990). Computer chips are protected as well—including both the mask works fixed in a 
semiconductor chip and computer cede as circuitry (the code fixed in ROM chips). 
Semiconductor Chip Protection Act of 1984, 17 U.S.C. § 902 (1988). 

8. Taylor, supra note 6, at 454. 

9. Id. 

10. Miller & Davis, supra note 7, at 299. 
11. Id. at 10-11. 
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The subject matter of a patent includes: ‘‘any new and useful process, 
machine, manufacture, composition of matter, or any new and useful 
improvement thereof.’’!? It must also satisfy the requirements of utility, 
novelty and nonobviousness.'* ‘‘Methods of doing business, printed 
material such as business forms, natural substances such as minerals 
and scientific principles apart from any tangible structure (i.e., a math- 
ematical formula) are all unpatentable.’’ 

Obstacles exist to the use of patent protection. Courts apply strict 
scrutiny to test the novelty or invention of a patent. The person claiming 
the patent must be the original and true inventor." In contrast, Illinois 
has passed a law stating that ‘‘no full-time member of any state- 
supported institution of higher learning may undertake, contract for or 
accept anything of value in return for research or consulting services 
for any person other than that institution on whose faculty he 
serves. ...’’'® If a patent is considered a thing of value, then an Illinois 
inventor employed by a state-supported institution would have to obtain 
written permission from the institution to pursue the patent. His uni- 
versity employer may then be entitled to ‘‘shop rights’’—an implied, 
irrevocable, nonassignable, nonexclusive, royalty-free license to use an 
employee’s invention.'” Under the policies of a majority of universities, 
if the employer can show that the invention was made on university 
time with university facilities and materials, the university may require 
an assignment of title from the inventor. Otherwise, the inventor keeps 
personal legal title to the patent and may grant licenses of some or all 
of his rights to others.** Any assignment of part or all of a patent 
interest must be acknowledged before a notary public and recorded in 
the Patent and Trademark Office within three months of its date. If 
there has been an assignment of the entire interest before the issuing 
of the patent, the patent will be issued directly to the assignee. If 
government or industry has sponsored the research, the university is 
usually required by regulation or contract to take title to the invention." 
‘‘Today, most universities retain title to any patents granted for inven- 
tions created in university facilities and by university researchers.’’° 
Often, these universities then grant an exclusive or nonexclusive license 
to the sponsor of the research. 

Although an inventor may apply for an individual patent, because 
the patent process often involves considerable difficulties, and the 
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patent must adequately protect all the inventor’s rights, it is advisable 
to use a patent attorney or registered patent agent.”’ The patent attorney, 
or agent, must be admitted to practice before the United States Patent 
Office? and must have a college degree in either engineering or 
science.”* The patent agent, however, unless also an attorney, may not 
conduct litigation in a court because such services would be considered 
the unauthorized practice of law. 

Other considerations in the patent process include: (1) if secret use 
of the research continues for over a year, a patent is no longer available, 
and the inventor must resort to trade-secret protection;?* (2) upon 
expiration of the life of the patent (seventeen years), the patent enters 
the public domain; (3) failure to exercise patent rights in a timely 
manner can give rise to a defense of laches and/or equitable estoppel;?° 
(4) a patent is maintained by the payment of statutorily prescribed 
fees;?° and (5) there is a six-year statute of limitations on damages for 
infringing acts.?’ 


B. Trade Secret Protection 


1. Not Controlled by Federal Law 


Unlike patent and copyright law, which are uniformly protected 
under federal law, protection under trade-secret law varies from juris- 
diction to jurisdiction. Trade-secret protection covers the owner of 
intellectual property against anyone who obtains the protected infor- 
mation improperly. If the information is properly obtained, trade-secret 
protection is lost. Trade-secret law developed through the common law 
and is now statutorily protected in forty states. In these states, the 
Uniform Trade Secrets Act, or some version of it, has been adopted. 
Common law still controls in the remaining states. Under common law, 
courts have adopted the Restatement of Torts’ definition of a trade 
secret: ‘‘[a] trade secret may consist of any formula, pattern, device or 
compilation of information which is used in one’s business, and which 
gives him an opportunity to obtain an advantage over competitors who 
do not know or use it.’’” 
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Additionally, courts sometimes consider six factors to determine 
whether a trade secret exists.2® The definition of a trade secret under 
the Uniform Act, however, differs from the Restatement’s in that the 
Act eliminates the requirement that the secret be ‘‘continuously’’ used 
in a business.*° The Uniform Act definition lists three essential elements 
to trade-secret protection: the trade secret must (1) be information, (2) 
have actual or potential ‘‘independent economic value’’ stemming from 
its secrecy and (3) have been the object of reasonable efforts designed 
to maintain its secrecy.*’ Trade-secret subject matter can include chem- 
ical formulas, industrial processes, know-how (methods and _ tech- 
niques), pricing information, products, customer lists and information, 
sources of supply, merchandising methods and business information.*” 
University research may more easily fit into one of these categories as 
a trade secret than qualify for copyright or patent protection. 


2. Requirements for Trade Secret Protection 


The most basic requirement for trade-secret protection, the condition 
precedent, is that the information must be truly secret. This is consistent 
throughout common law, the Uniform Act and the state Acts. Infor- 
mation that is general knowledge in an industry or is readily ascertain- 
able by examining a product cannot be a trade secret. The test for 
whether the secrecy requirement has been met is reasonableness.** 





29.(1) The extent to which the information is known outside of his business; (2) 
the extent to which it is known by employees and others involved in his 
business; (3) the extent of measures taken by him to guard the secrecy of the 
information; (4) the value of the information to him and his competitors; (5) 
the amount of effort or money expended by him in developing the information; 
and (6) the ease or difficulty with which the information could be properly 
acquired or duplicated by others. 

Patrick P. Phillips, The Concept of Reasonableness in the Protection of Trade Secrets, 
42 Bus. Law. 1045 (1987). 

30. ‘‘Trade secret’? means information, including a formula, pattern, compilation, 
program, device, method, technique, or process, that: (i) derives independent 
economic value, actual or potential, from not being generally known to, and 
not being readily ascertainable by proper means by other persons who can 
obtain economic value from its disclosure or use, and (ii) is the subject of 
efforts that are reasonable under the circumstances to maintain its secrecy. 

UNIFORM TRADE SECRETS ACT § 1, 14 U.L.A. 437, 438 (1985). 

31. Ramon A. Klitzke, The Uniform Trade Secrets Act, 64 Mara. L. REv. 277, 285 
(1980). Differences in the Uniform Act as adopted in specific states will be discussed 
infra part I(B)(3). 

32. KINTNER & LAHR, supra note 13, at 137-48. 

33.The owner of a trade secret must take reasonable precautions to protect its 
secrecy. The secrecy in which a purported trade secret is shrouded need not 
be absolute but reasonable precautions under the circumstances must be taken 
to prevent disclosure to unauthorized parties. The degree of secrecy must be 
such that it would be difficult for others to obtain the information without 
using improper means. 

Greenberg v. Croydon Plastics Co., 378 F. Supp. 806, 812 (E.D. Pa. 1974). 
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Reverse engineering, however, is accepted by the courts and statutorily 
defined in many jurisdictions as a proper means by which the non- 
owner may discover a trade secret. To clarify, if research yields, for 
example, a product or chemical compound that can be taken apart to 
determine its composition or development, trade-secret protection ceases 
because this is a proper means of discovering a trade secret. Once 
properly discovered, the information is in the public domain and no 
longer protected. The possibility of reverse engineering is the most 
basic drawback to using trade-secret protection to protect research 
results. Improper means of discovery include: ‘‘theft, bribery, misrep- 
resentation, breach or inducement of a breach of a duty to maintain 
secrecy, or espionage through electronic or other means.’’* 

A trade secret need not be so unique and novel as to be patentable, 
but it must ‘‘possess at least that modicum of originality which will 
separate it from everyday knowledge.’’** In order for an idea to be 
protected, it must be concrete, not abstract.** Thus, university research 
would need to include elements of originality and be more tangible 
than ideas in a researcher’s mind. 

While trade-secret protection is less expensive than patent protection, 
and much less complex, the information must absolutely be kept secret. 
Trade-secret rights can be protected for as long as trade secrets remain 
secret.*? Legitimate discovery by others, however, can cause a trade 


secret to evaporate.** Trade-secret protection can also be lost through 
issuance of a patent,*® because this is considered a form of publication. 
Advertising is also a form of publication through which trade-secret 
protection has been lost.*° Although no courts have determined whether 
university research could be protected as a trade secret, it would not 
be possible for both publication of and trade secret protection for 
university research.* Also, there could be a conflict between a trade 





34. UNIFORM TRADE SECRETS ACT § 1, 14 U.L.A. 437 (1985). 
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279 F.2d 685 (6th Cir. 1960). 
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secret and a patent for the same discovery. Even if the trade secret 
were first in time, there appears to be a preference for the patent. 

Trade-secret protection would not be available to universities with 
policies prohibiting the secrecy of research results, for example, or a 
policy requiring publication, or a policy against outside funding which 
limits publication. Furthermore, as more and more outside funding is 
sought, universities inevitably will need to alter such policies. If uni- 
versity policy does support outside funding, then the university re- 
searcher seeking trade-secret protection would need to establish 
procedures to maintain secrecy from the beginning of the research. 
Pending university approval, these procedures might include: limiting 
access to trade secrets as much as possible; carefully screening em- 
ployees; providing access to trade secrets to as few employees as 
possible; requiring all participants to sign confidentiality agreements; 
limiting access to the portion of the facility where the trade secrets are 
stored; and formulating a written trade-secret-protection plan to be 
distributed to those employees with access to trade secrets.*? While the 
courts ultimately determine whether secrecy has been maintained on a 
case-by-case basis, employment agreements are recommended in busi- 
ness for employers to protect their trade secrets when employees leave 
for other firms.** Additionally, it would behoove a researcher working 
among fellow colleagues, graduate students and staff to protect the 
dissemination of trade secrets with comparable agreements. 

If an institution is unwilling to encumber its students with the 
obligation of non-disclosure, special university procedures would have 
to be developed. Nonetheless, when outside funding sources demand 
protection of the research results, universities may be required to 
develop special procedures in these specific instances. Outside funders 
may be willing to provide funding only if their rights to the discoveries 
are preserved. 


3. State Variations of the Uniform Trade Secrets Act 


Trade-secret protection may be the most appropriate intellectual- 
property protection for university research because the requirements for 





or publication in a technical journal or an issued patent may all lead to loss of trade 
secret protection.’’ Korn, supra note 1, at 221. 

42. See Leuzzi, supra note 25, at 169-76; Robbins, supra note 24, at 43. 

43. Beverly D. Horn, Protecting Trade Secrets in the Information Age, 4 Nat. RE- 
SOURCES & ENv’T. Winter 1990, at 22, 51 (1990). For a more comprehensive list of steps 
that a university lab could take to insure secrecy, see Patrick P. Phillips, The Concept 
of Reasonableness in the Protection of Trade Secrets, 42 Bus. LAw. 1045 (1987); Leuzzi, 
supra note 25, at 166-67. 

44. For a comprehensive discussion of these agreements, along with suggested con- 
tract language and forms, see G. Michael Epperson & Terry G. Mahn, Protecting Intel- 
lectual Property Rights with Employment Agreements (with Forms), 35 Prac. Law. 25 
(1989). 
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patent and copyright protection may not apply, or be inadequate, too 
rigid or too strict. Since, however, trade-secret protection is available 
only if secrecy is maintained, a successful Freedom of Information Act 
(FOIA) request could eliminate the necessary secrecy. If research at a 
public university is to be protected as a trade secret, it must be safe 
from a FOIA request. (Private universities are not subject to FOIA 
requests because they are not governmental entities.) In order to be 
exempt from such FOIA requests, the research must fall within the 
trade-secret exemption to the FOIA. This determination in turn depends 
upon the definitions used to define a trade secret in that jurisdiction. 
In jurisdictions that have not enacted their own trade secrets act, 
common-law definitions control. 


a. Illinois Trade Secrets Law*5 


The greatest protection afforded research at public universitites from 
FOIA disclosure is found in a trade-secret statute like that adopted in 
Illinois. The Illinois Act varies substantially from the Uniform Act. The 
Illinois Act was drafted to overcome some of the problems created by 
the vague and ambiguous language of the Uniform Act*® and some of 
the unusual and unexpected interpretations of the Uniform Act by 
courts.*? These differences become exceedingly important when consid- 
ering FOIA disclosure requests for research at public universities. 

The Illinois Trade Secrets Act specifically states that ‘‘[rjeverse en- 
gineering or independent development shall not be considered improper 
means [of discovering the information].’’** This preserves the common- 
law defenses to infringement of trade-secret protection.*? Most impor- 
tantly, the definition of a person was extended in the Illinois Act to 
include a ‘‘not-for-profit legal entity.’’*° This change is essential because 
in a Ninth Circuit Court of Appeals decision,®’ a serious question was 
raised as to ‘‘whether non-profit entities, such as churches and univer- 
sities (which are not in commerce and therefore cannot gain a ‘com- 
petitive advantage’ from trade secret information), could own trade 
secrets.’’>? The Illinois Act was drafted specifically to eliminate this 
problem.** 





45. 765 ILCS 1065/1 (1993). 

46. Melvin F. Jager, Illinois Returns to the Mainstream of Trade-Secret Protection, 2 
CBA Rec. 18 (October 1981). 

47. See, e.g., Electro-Craft Corp. v. Controlled Motion, Inc., 332 N.W.2d 890 (Minn. 
1983); Religious Technology Ctr. v. Wollersheim, 796 F.2d 1076 (9th Cir. 1986), cert. 
denied, 479 U.S. 1103, 107 S. Ct. 1336 (1987). 

48. 765 ILCS 1065/2(a) (1993). 

49. See also, Cat. Civ. CopE, § 3426.1 (West 1970 & Supp. 1993); Ga. CoDE ANN. § 
10-1-761 (Michie 1989 & Supp. 1993); N.C. Gen Stat. § 66-152 (1992); Or. Rev. Stat. § 
646.461 (1988). 

50. 765 ILCS 1065/2(c) (1993). 

51. Religious Technology Ctr. v. Wollersheim, 796 F.2d 1076 (9th Cir. 1986), cert. 
denied, 479 U.S. 1103, 107 S. Ct. 1336 (1987). See discussion infra part II(B)(4). 

52. Jager, supra note 46, at 19. 

53. Id. Additionally, the Illinois Act extends protection to non-technical data, ‘‘‘Trade 
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The Uniform Act does not directly require that information defined 
as a trade secret be ‘‘secret.’’ Instead, the Uniform Act proposes a 
‘‘secrecy requirement in truncated language that requires the informa- 
tion to derive independent economic value, actual or potential, from 
not being generally known.’’** This has led to much confusion in court 
decisions concerning this area of the law.* 

Furthermore, because ‘‘independent economic value’’ was not defined 
in the Uniform Act, courts have viewed the Act as setting forth inde- 
pendent economic value as a principal criterion for a trade secret.* 
Statutes patterned after the Uniform Act would also lead to such an 
interpretation. The Illinois Act, however, refocuses the requirement of 
relative secrecy by defining a trade secret as information that is ‘‘suf- 
ficiently secret to derive economic value, actual or potential, from not 
being generally known to other persons. . . .’*” Without such language, 
trade-secret protection will be available only if it derives independent 
economic value, actual or potential.** Courts have interpreted this 
requirement to preclude not-for-profit entities from trade-secret protec- 
tion.®? 

Other differences between the Illinois Act and the Uniform Act 
include: (1) the term ‘‘readily ascertainable’’ was dropped from the 
definition so that relief can be granted if the secret was learned/used 
by improper means before the public disclosure; (2) injunctive rights 
are granted; (3) damages are recoverable in addition to injunctive relief; 


and (4) there are no time or territorial limits on the trade-secret protec- 
tion. 


b. Trade Secrets Acts in Other Jurisdictions 


In twenty-five jurisdictions, the definitions section of the state Trade 
Secrets Act is patterned directly after, and is virtually identical to, the 
Uniform Trade Secrets Act.®° The parts of the Uniform Act pertinent to 
this paper include: 





53. Id. Additionally, the Illinois Act extends protection to non-technical data, ‘‘‘Trade 
secret’ means information, including, but not limited to, technical or non-technical data, 
a formula, pattern, compilation, program, device, method, technique, drawing, process, 
financial data, or list of actual or potential customers or suppliers .. . .’’ 765 ILCS 1065/ 
2(d) (1993) (emphasis added), and the word ‘‘program’’ was added to protect the computer 
program. Id. 

54. MELVIN F. JAGER, TRADE SECRETS LAW 3-33 (1989). 

55. See supra note 47. 

56. JAGER, supra note 46, at 20. 

57. 765 ILCS 1065/2(d)(1) (1993). 

58. JAGER, supra note 46, at 20. 

59. Discussed infra in part II(B). 

60. Ariz. Rev. Stat. ANN. § 44-401 (1987 & Supp. 1992), ARK. CoDE ANN. § 4-75-601 
(Michie 1991), CaL. Civ. CopE § 3426.1 (West 1970 & Supp. 1993), DEL. Cope ANN. tit. 
6, § 2001 (1975 & Supp. 1992), D.C. CopE ANN. § 48-501 (1981 & Supp. 1990), FLA. 
StaT. ANN. § 688.002 (West 1990), Haw. Rev. Stat. § 482B-2 (1992), IND. CoDE § 24-2- 
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(3) ‘‘Person’’ means a natural person, corporation, business trust, 
estate, trust, partnership, association, joint venture, government, 
governmental subdivision or agency, or any other legal or com- 
mercial entity. 

(4) ‘‘Trade secret’? means information, including a formula, pat- 
tern, compilation, program, device, method, technique, or process, 
that: 

(i) derives independent economic value, actual or potential, from 
not being generally known to, and not being readily ascertainable 
by proper means by, other persons who can obtain economic value 
from its disclosure or use... .™ 


If a jurisdiction has patterned its trade secrets act directly after the 
Uniform Act, university research would not fall into the definition of 
trade secret in that state. Therefore, such research would not be ex- 
empted from a FOIA request even though all other requirements for 
trade-secret protection are met. This would ruin the required secrecy 
for trade secret protection. 

In sixteen jurisdictions, the Uniform Trade Secrets Act has been 
modified.** Modifications relevant to the protection of university re- 
search are changes in the definitions of both ‘‘trade secret’’ and ‘‘per- 
son.’’ The definition of ‘‘person’’ in the Uniform Act does not explicitly 
include not-for-profit entities. Due to the economic-value requirement 
in the ‘‘trade secret’’ definition, definite ‘‘not-for-profit’’ language is 
necessary to protect creations by entities such as churches and univer- 
sities. The definition of ‘‘trade secret’? would also have to be altered 
from that in the Uniform Act to change the requirement that a trade 
secret must derive actual or potential economic value. This requirement 
again precludes not-for-profit entities. More conducive to university 





3-2 (1988), KAN. Stat. ANN. § 60-3320 (1983), La. Rev. Stat. ANN. § 51:1431 (West 
1987), ME. Rev. Stat. ANN. tit. 10, § 1542 (West 1980 & Supp. 1992), Mp. Comm. Law 
Cope ANN. § 11-1201 (1990), MINN. Stat. ANN. § 325C.01 (West 1981), Miss. CopDE ANN. 
§ 75-26-3 (1991), Nes. Rev. Stat. § 87-502 (1991 & Supp. 1992), Nev. Rev. Stat. ANN. 
§ 600A.030 (Michie 1986 & Supp. 1991), N.H. Rev. Stat. ANN. § 350-B:1 (1984 & Supp. 
1992), N.M. Stat. ANN. § 57-3A-2 (Michie 1987 & Supp. 1993), N.D. Cent. Cope § 47- 
25.1-01 (1978 & Supp. 1993), OKLA. STaT. ANN. tit. 78, § 86 (West 1987), R.I. GEN. Laws 
§ 6-41-1(1992), S.C. CopE ANN. § 39-8-1 (Law. Co-op. 1985 & Supp. 1992), S.D. CopiFIED 
Laws ANN. § 37-29-1(1986 & Supp. 1993), UTAH CopE ANN. § 13-24-2 (1992), and Wasn. 
REv. CoDE ANN. § 19.108.010 (West 1989). 

61. Unir. TRADE SECRETS AcT, §§ 4-4(i), supra note 30. 

62. These include: Ata. CoDE § 8-27-2 (1984 & Supp. 1992), ALASKA StaT. § 45.50.940 
(1988 & Supp. 1992), CoLo. Rev. Stat. § 7-74-102 1986 (West 1990), Conn. GEN. STAT. 
ANN. § 35-51 (West 1987), Ga. CopE ANN. § 10-1-761 (Michie 1989 & Supp. 1993), IDAHO 
CopvE § 48-801 (1977 & Supp. 1993), ILL. Rev. Stat. 765 ILCS 1065/1 (1993), Iowa CopDE 
ANN. § 550.2 (West 1987 & Supp. 1993), Ky. Rev. Stat. ANN. § 365.880 (Baldwin 1983 
& Supp. 1992), Mont. CoDE ANN. § 30-14-402 (1992), MINN. Stat. § 325C.01 (1981), N.C. 
GEN. STAT. § 66-152 (1992), Or. Rev. Stat. § 646.461 (1988), Va. CoDE ANN. § 59.1-336 
(Michie 1992), W. Va. CoDE § 47-22-1 (1992), and Wis. Stat. ANN. § 134.90 (West 1989). 
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research would be language merely requiring sufficient secrecy of 
information of potential economic value. The definition of ‘‘trade se- 
cret’’ also enumerates the type of information protectible as a trade 
secret. Additionally, those categories included in the Uniform Act may 
not be sufficiently broad to include university research, specifically the 
data from such research. 

In addition to that in Illinois, the Trade Secrets Acts in Georgia and 
Colorado have been modified in a manner which may afford trade secret 
protection to university research. The Georgia Trade Secrets Act® in- 
cludes ‘‘profit or not-for-profit legal or commercial entity’’ in its defi- 
nition of a ‘‘person.’’®* The Act’s definition of ‘‘trade secret’’ is expanded 
to include ‘‘technical or nontechnical data, a formula, a pattern, a 
compilation, a program, a device, a method, a technique, a drawing, a 
process, financial data, financial plans, product plans, or a list of actual 
or potential customers or suppliers which: . . . derive economic value, 
actual or potential... .’’® This definition would likely include most 
fruits of university research. While the ‘‘economic value’’ language 
resembles that in the Uniform Act, the addition of ‘‘not-for-profit’’ in 
the definition of ‘‘person’’ and the omission of the requirement of 
‘independent economic value’’ in the definition of ‘‘trade secret’’ 
would probably allow trade-secret protection for university research. 

The Colorado Trade Secrets Act®* may also provide trade secret 
protection for university research. The Colorado Act adds to its defi- 
nition of trade secret ‘‘any scientific or technical information, design, 
process, procedure, formula, [or] improvement ... .’’®? The definition 
of ‘person’ has not been expanded to include not-for-profit entities but 
the language requiring ‘‘independent economic value’’ was left out; the 
information must only be ‘‘secret and of value.’’®* University-developed 
research that will actually yield economic benefit to the funding source 
and not the university itself clearly should be considered ‘‘of value.’’ 

The Alabama Act states that a trade secret must be used or intended 
for use in a trade or business and have significant economic value.” 
However, in the comments section, the Act states that the terms ‘‘trade’’ 
and ‘‘business’’ are not limited to businesses for profit, ‘‘but may 
include a variety of other activities that take on the characteristics of a 
trade or business.’ This language may or may not be sufficiently 
broad to include a university. 





. Ga. CopE ANN. § 10-1-761 (Michie 1989 & Supp. 1993). 
. Id. § 10-1-761(3). 

. Id. § 10-1-761(4). 

. Coto. REv. Stat. § 7-74-102 (West 1990). 
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The Alaska Act”? contains no definition for ‘‘person’’ or ‘‘trade 
secret.’’ The Iowa Act”? and the Wisconsin Act”? contain no definition 
of ‘‘person.’’ The common-law definitions then prevail and would not 
include not-for-profit entities, including universities. Additionally, the 
Alaska, Iowa and Wisconsin Acts all maintain the requirement of 
‘independent economic value.’’” 

The Idaho Act”> and Montana Act’® add the terms ‘‘computer pro- 
gram’’ and ‘‘computer software,’’ respectively, to their trade-secret 
protection. However, both Acts include the provision that a trade secret 
must derive ‘‘independent’’ economic value from not being generally 
known, which courts have interpreted to exclude efforts by not-for- 
profit entities.”” The Connecticut Act” adds ‘‘drawing,’’ ‘‘cost data’’ 
and ‘‘customer list’’ to its definition of trade secret, but also maintains 
the requirement of ‘‘independent economic value.’’ The Kentucky Act” 
adds ‘‘data’’ to its trade secret definition but maintains ‘‘independent 
economic value.’’ Iowa®, North Carolina®’, Virginia®*? and West Virginia® 
all broaden the scope of ‘‘trade secret’’ by adding ‘‘but not limited to’’ 
before the list of categories of trade-secret information. However, all 
four states maintain the requirement of ‘‘independent economic value.”’ 

In many jurisdictions other changes have altered the Uniform Act, 
but these modifications are not pertinent to the scope of this paper. 
The Minnesota Act* makes no changes to the definitions of the Uniform 


Act but addresses specifically the problem of the migratory employee. 
The employer under this provision will not automatically lose its trade 
secret by not giving the employee express or specific notice if that 
employee knew or had reason to know that the owner intended or 
expected secrecy.** The California Act®* adds only that reverse engi- 
neering is considered a proper means of discovering a trade secret. The 
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72. Iowa CopE ANN. § 550.2 (West 1987 & Supp. 1993). 
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Oregon Act®’ lists reverse engineering as a proper way to discover a 
trade secret and also adds ‘‘drawing, cost data and customer list’’ to 
its definition of trade secret. However, the statute also maintains the 
language of the Uniform Act that the trade secret must derive ‘‘inde- 
pendent economic value’’ from remaining secret.** 

The differences between the Uniform Trade Secrets Act and the 
various state Trade Secrets Acts are especially significant with regard 
to FOIA disclosure requests. Only the alterations in the Illinois, Georgia 
and Colorado Acts appear sufficient to extend trade-secret protection to 
university research. The differences in other jurisdictions do not suffi- 
ciently alter the definitions of a trade secret or of a person who can 
own a trade secret. These two definitions are crucial in the determi- 
nation of whether information can be classified as a trade-secret, and 
thus whether the information is covered by the trade-secret exception 
of the FOIA. 


I]. THE FREEDOM OF INFORMATION ACT 


The federal Freedom of Information Act (FOIA) was enacted by 
Congress in 1966 and requires disclosure of government records to any 
person for any reason except as specifically stated in its nine exemp- 
tions.*® Those exemptions include: (1) matters to.be kept secret in the 
interest of the national defense; (2) items related solely to the internal 
personnel rules and practices of an agency; (3) items specifically ex- 
empted from disclosure by statute; (4) trade secrets and commercial or 
financial information obtained from a person and that are privileged or 
confidential; (5) inter-agency or intra-agency memorandums or letters; 
(6) personnel, medical and similar files that would constitute an inva- 
sion of personal privacy; (7) investigatory records compiled for law 
enforcement purposes; (8) matters contained in or related to examina- 
tion, operating, or condition reports prepared for the use of an agency 
responsible for the regulation or supervision of financial institutions; 
or (9) geological and geophysical information and data. 

The policy supporting the FOIA is that a democratic society requires 
an informed, intelligent electorate. However, an informed, intelligent 
electorate depends on the amount of information available to it. The 
FOIA provides the machinery to allow that access to information.*’ The 
Act, however, applies only to those documents belonging to adminis- 
trative agencies of the federal executive branch.* Thus, the federal 





87. Or. Rev. Stat. §§ 646.461(1), (4) (1988). 

88. Id. at § (4)(a). 

89. 5 U.S.C. § 552 (1988). 

90. Id. at § 552(b). 

91. Anthony C. Naughtin, Governmental Collection of Data and the Freedom of 
Information Act, 13 CREIGHTON L. REv. 1128, 1150 (1980) (quoting language from H.R. 
Rep. No. 1497, 89th Cong., 2d Sess. 12, reprinted in 1965 U.S.C.C.A.N. 2429). 
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FOIA does not apply to executive branches of the state governments.” 
A public university does not fall within the definition of ‘‘agency’’ 
within the federal FOIA, and therefore that statute does not apply 
directly to university research. All fifty states and the District of Co- 
lumbia have enacted state FOIAs. The issue then becomes whether a 
public university’s records/research would be covered under the specific 
state FOIA in question. Private universities are not subject to FOIA 
requests. 

Whether university research is protected from disclosure depends 
primarily upon whether such research qualifies as a trade secret under 
applicable state law. Exemption 4 of the Federal FOIA protects from 
disclosure information that is a trade secret, and most state FOIAs are 
patterned after the federal FOIA and include this exemption.” In general 
federal courts use the Restatement definition to determine whether a 
trade secret exists; at least one court, however, has adopted its own 
definition.** States differ in their statutory definition of trade secret 
with decisive impact on whether the FOIA trade-secret exemption will 
apply to public-university research. Under the Colorado, Georgia and 
Illinois Trade Secrets Acts, university research, including data, arguably 
could be classified as a trade secret. 


A. Exemption 4 of the Freedom of Information Act 


Exemption 4 of the federal FOIA protects privileged or confidential 
trade secrets and commercial or financial information obtained from a 
person. Thus, there are two alternative ways to satisfying this exemp- 
tion. First, the information is exempt from disclosure as long as it is a 
trade secret [prong 1]. Second, it is exempt if it is commercial or 
financial information obtained from a person and privileged or confi- 
dential [prong 2]. Prong 2, which becomes especially important when 
information cannot be classified as a trade secret, is troublesome because 
it limits the exemption to ‘‘commercial or financial information.’’ ‘“The 
word ‘information’ is modified by ‘commercial or financial,’ and also 
by ‘privileged or confidential.’ These words plainly limit the exemption 
to information that is commercial or financial and that is privileged or 
confidential.’’*? Thus, if a business or corporation provides non-com- 
mercial and non-financial information to a governmental agency with 
a good-faith understanding that the information will be kept confiden- 
tial, it cannot be protected. This result defies common sense.” 

The legislative history of the federal FOIA’s fourth exemption pro- 
vides no explanation for the words ‘‘commercial or financial.’’ The 
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94. Id., Appendix F, for a list of state FOIAs in order to ascertain the exemptions 
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95. Public Citizen Health Research Group v. FDA, 704 F.2d 1280 (D.C. 1983). See 
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1964 version of the bill passed by the Senate provided for the exemption 
of ‘‘trade secrets and other information obtained from the public and 
customarily privileged or confidential.’’®® This version was not passed 
by the House, and when the bill was reintroduced during the next 
session, the words ‘‘commercial or financial’’ had been added. There 
was no explanation in the committee reports; in fact, ‘‘both the Senate 
committee and the House committee in their reports seem to read the 
words ‘commercial or financial’ as if they were not there.’’'° The 
Senate committee version included commercial, technical and financial 
data in the exemption, while the House committee version included 
only technical or financial data. 

In his treatise, Kenneth Davis describes the legislative history of 
exemption 4.'° The treatise includes the attorney general’s interpreta- 
tion of the exemption. The Attorney General’s Memorandum stated that 
the words in exemption 4 may be read in several ways, none of which 
is very satisfactory: 


The exemption can be read, for example, as covering three kinds 
of matters: i.e., matters that are [a] trade secrets and [b] commercial 
or financial information obtained from any person and [c] privi- 
leged or confidential. Alternatively, clause [c] can be read as 
modifying clause [b]. Or, from a strictly grammatical standpoint, 
it could even be argued that all three clauses have to be satisfied 
for the exemption to apply.?” 


Thus, the Attorney General’s Memorandum is not very helpful in 
understanding the scope of exemption 4. 

Davis also states that the Senate committee failed to alter its earlier 
report based on the prior reading without the words ‘‘financial or 
commercial.’’ The House committee then incorporated most of this 
inadequate Senate committee report. Despite the change in language 
from the original, the Attorney General’s Memorandum concluded that 
Congress did not intend to require disclosure of non-commercial and 
non-financial information that is privileged and confidential.’ Courts, 
however, use the plain meaning of the statute when they interpret 
exemption 4.1% 


B. Court Decisions Affecting Disclosure Under FOIA 


1. Washington Research Project, Inc. v. Department of HEW 


In Washington Research Project, Inc. v. Department of HEW,’® dis- 
closure of information was sought pertaining to eleven research projects 





99. Id. at 148, (citing Rep. No. 1219, 88th Cong., 2d Sess. 6 (1964)). 
100. Id. at 149. 

101. . at 146-47. 
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103. . at 150. 

104. See discussion infra part II(B)(1). 
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that had been approved and funded by the National Institute of Mental 
Health, a unit of the Public Health Service of the Department of Health, 
Education, and Welfare. The federal FOIA applied in this case because 
the research information requested was in the hands of the federal 
Department of Health, Education and Welfare. The district court ordered 
disclosure of all the information. The appellate court affirmed, stating 
that ‘‘a non-commercial scientist’s research design is not literally a 
trade secret or item of commercial information, for it defies common 
sense to pretend that the scientist is engaged in trade or commerce.’’'* 
The court did not find compelling the argument that ‘‘ideas are a 
researcher’s ‘stock in-trade,’ the [misappropriation of which] would.. . 
deprive him of the career advancement and attendant material rewards 
in which the academic and scientific market deals, in much the same 
way that misappropriation of trade information in the commercial world 
deprives one of a competitive advantage.’’'°’ The court maintained that 
Congress could not have intended that the terms in exemption 4 
applicable to the business context apply also to the employment market 
of researchers. In so concluding, the court drew from the language of 
trade secrets in the Restatement of Torts. 

The court used the Restatement definition of a trade secret that is 
the accepted view under the common law. The District of Columbia 
Trade Secrets Act, which also must have applied in Washington Re- 
search Project, is patterned directly after the Uniform Trade Secrets Act 
and requires that the information derive ‘‘actual or potential independ- 
ent economic value by being kept secret.’’'°° Thus, even under District 
of Columbia law, this court would most likely have found that the 
research designs in this case could not be protected from disclosure 
because a scientist is not ‘‘engaged in trade or commerce.’’'”® Clearly, 
such an interpretation by the courts does not favor protection of uni- 
versity research as a trade secret. 


2. Public Citizen Health Research Group v. FDA 


In Public Citizen Health Research Group v. FDA,‘ a consumer- 
advocacy organization brought suit to compel FOIA disclosure of re- 
cords produced during studies of intraocular lenses. The District Court 
for the District of Columbia held the requested records exempt from 





106. Id. at 244. 

107, Td. 

108. Id. at 245 n.8: ‘‘Definition of trade secret. A trade secret may consist of any 
formula, pattern, device or compilation of information which is used in one’s business, 
and which gives him an opportunity to obtain an advantage over competitors who do 
not know or use it.’’ (emphasis added by the court), RESTATEMENT OF TORTS § 757 cmt. 
b (1939). 

109. D.C. CopE ANN. § 48-501(4)(A) (1981). 

110. 504 F.2d at 244. 

111. 704 F.2d 1280 (D.C. Cir. 1983). 
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disclosure. The appellate court affirmed in part, reversed in part and 
remanded. 

As a federal agency, the Food and Drug Administration (FDA) adopted 
the Restatement definition of a trade secret. This definition was then 
used by the district court as well, even though the District of Columbia 
Code had its own definition of trade secret.'’? ‘‘The theory underlying 
the withholding of most of the information was that the manufacturers 
would sustain substantial competitive injury because their competitors 
would be receiving, free of charge, the benefits of [their] costly research 
and testing.’’'” 

The appellate court analyzed Exemption 4 in two steps. First, if the 
requested documents constituted ‘‘trade secrets,’’ they are exempt from 
disclosure, and no further inquiry is necessary. If the health and safety 
data represented only ‘‘commercial information,’’ their exempt status 
turned on the sufficiency of the appellees’ showing of confidentiality. 
The court recognized that the Restatement definition had been heavily 
relied upon by the lower court, and that it was the definition adopted 
by the FDA. The court further stated that ‘‘this definition would classify 
virtually all undisclosed health and safety testing data as trade se- 
crets.’’""* Further, the court found that it was ‘‘far from clear that 
Congress intended [the Restatement definition] to govern in FOIA 
cases.’’'® The court found that it was not bound by the FDA’s defini- 
tions nor judicial precedent and decided that ‘‘trade secret’’ should be 


defined in its ‘‘narrower common law sense, which incorporates a 
direct relationship between the information at issue and the productive 
process.’’'"® Applying this definition, the court found that the records 
at issue were not protected under prong 1 (trade secrets) of Exemption 
4,117 

The court next analyzed whether the records satisfied prong 2.1” 
Because there was no question that the documents were submitted by 





112. District OF COLUMBIA TRADE SECRETS Act, D.C. CopE § 48-501 (1981). 

113. 704 F.2d at 1284 (citing Public Citizen Health Research Group v. FDA, 539 F. 
Supp. 1320, 1327 (D.D.C. 1982)). 

114. 704 F.2d at 1286 (citing Thomas O. McCarity & Sidney A. Shapiro, The Trade 
Secret Status at Health and Safety Testing Information: Reforming Agency Disclosure 
Policies, 93 Harv. L. REv. 837, 862 (1980)). 

115. 704 F.2d at 1286. 

116. Id. at 1288. The Court added: 

Accordingly, we define trade secret, solely for the purpose of FOIA Exemption 
4, as a secret, commercially valuable plan, formula, process, or device that is 
used for the making, preparing, compounding, or processing of trade commod- 
ities and that can be said to be the end product of either innovation or substantial 
effort. 

Id. 

117. Id. at 1290. 

118. The information could be protected from disclosure even though not a trade secret 
if shown to be (1) commercial or financial, (2) obtained from a person, and (3) privileged 
or confidential. Id. at 1290, (see National Parks & Conservation Assoc. v. Morton, 498 
F.2d 765, 766 (D.C. Cir. 1974)). 
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a person and no allegation that the information was financial or priv- 
ileged, the court stated, ‘‘[w]Je need ask only whether that information 
is commercial and, if so, whether it is confidential.’’**® The court found 
that the manufacturers of the lenses had a commercial interest in the 
requested information because health and safety data about their prod- 
ucts would be instrumental in gaining marketing approval.'”° 

Ultimately, Public Citizen turned on whether the information sub- 
mitted to the FDA by the manufacturers was confidential within the 
meaning of Exemption 4. The court reasoned that information is con- 
fidential if disclosure would either (1) impair the government’s ability 
to obtain necessary information in the future; or (2) cause substantial 
harm to the competitive position of the person from whom the infor- 
mation was obtained.'2! Actual competitive harm need not be shown, 
only evidence of actual competition and of the likelihood of substantial 
competitive harm if the information were released. Accordingly, the 
appellate court remanded the case to the district court to determine if 
release of the documents would cause substantial competitive harm to 
the submitting manufacturers. If so, the lower court should authorize 
the FDA to withhold the information under prong 2 of Exemption 4 of 
the FOIA. 

The federal FOIA applied in Public Citizen because the FDA is a 
federal agency. The disconcerting feature of this decision, however, is 
that the appellate court ignored both the state’s definition and the 
common-law definition of ‘‘trade secret,’’ and instead used a definition 
that suited its purposes in a specific instance. In cases involving 
whether a public university may hold a trade secret, it is clearly a 
state’s definition which should control. 


3. Forsham v. Harris 


In Forsham v. Harris,'”* the information sought was the raw data of 
individual investigators within twelve university medical centers, based 
on research funded by the National Institute of Arthritis, Metabolism 
and Digestive Disease. This institute was determined to be an agency 
under the FOIA. The raw data, however, had never been submitted, 
nor was it required to be submitted, to the agency. 

The Supreme Court upheld the decisions of both lower courts denying 
disclosure of the research data and holding that the data were not 
agency records within the meaning of the FOIA. 


[T]he data petitioners seek are not ‘‘agency records’’ within the 
meaning of the FOIA. [The organization] is not a ‘‘federal agency’”’ 





. 704 F.2d at 1290. 

s Te: 

. Id. at 1290-91 (citing National Parks, 498 F.2d at 770). 
. 445 U.S. 169; 100 S. Ct. 977 (1980). 
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as that term is defined in the FOIA, and the data petitioners seek 
have not been created or obtained by a federal agency. Having 
failed to establish this threshold requirement, petitioners’ FOIA 
claim must fail. . . .1?8 


The Court stated that Congress had found that federal funding and 
supervision, short of direct governmental control, did not justify access 
to a grantee’s records. 

Thus, even federal research funding does not necessarily qualify a 
researcher or research facility as an agency falling within the jurisdic- 
tion of the FOIA. Universities are not agencies for federal purposes. '** 
However, state FOIAs, sometimes more intrusive than the federal FOIA, 
will apply to public universities. For example, the Illinois FOIA requires 
the disclosure of any public record by any public body.’* ‘‘Public 
body”’ is defined to include state universities and colleges. University 
research may, however, fall into an exemption for ‘‘factual reports, 
inspection reports, and studies whether prepared by or for the public 
body.’’!”° The Illinois FOIA also contains an exemption for trade secrets 
and commercial or financial information. '?’ 


4. Religious Technology Center v. Wollersheim 


In Religious Technology Center v. Wollersheim,'?* a church brought 


a RICO action seeking an injunction to prevent a new splinter church 
from disseminating scriptural materials allegedly stolen from it. The 
district court granted a preliminary injunction. The appellate court 
determined that injunctive relief was not available under RICO but 
considered the case because the church also made state-law claims 
under the California Trade Secrets Act.’?® The Ninth Circuit determined 
that in order for information to be protected as a trade secret under 
either the Restatement of Torts § 757 or under the California statute, 
‘‘the confidential material must convey an actual or potential commer- 
cial advantage, presumably measurable in dollar terms.’’'*° The court 
concluded, ‘‘[w]e do not accept that a trade secret can be based on the 
spiritual advantage the Church believes its adherents acquire over non- 
adherents by using the materials in the prescribed manner.’’*' 





123. Id. at 186-87; 100 S. Ct. at 987. 

124. See Public Citizen Health Research Group v. Dep’t of H.E.W., 668 F.2d 537 (D.C. 
Cir. 1981); St. Michael’s Convalescent Hosp. v. State of Cal., 643 F.2d 1369 (9th Cir. 
1981); Forsham v. Califano, 587 F.2d 1128 (D.C. Cir. 1978); Ciba-Geigy Corp. v. Mathews, 
428 F. Supp. 523 (S.D. N.Y. 1977). 

125. 5 ILCS 140/2(a) (1993). 

126. Id. at 140/2(c)(vi). 

127. Id. at 140/7(1)(g). 

128. 796 F.2d 1076 (9th Cir. 1986). 

129. CaL. Civ. Cope § 3426.1(d) (West 1986). 

130. 796 F.2d at 1090. 

131. Id. 
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Religious Technology illustrates the federal courts’ adherence to the 
test for economic value when determining trade-secret protection. The 
church could have argued that it suffered a commercial disadvantage 
due to another church using its materials. However, the court stated 
that ‘‘the church alleged no competitive market advantage from main- 
taining the secrecy of its higher level materials. Indeed, to do so would 
raise grave doubts about its claim as a religion and a not-for-profit 
corporation.’’'*? Thus, it is doubtful that the Ninth Circuit would have 
granted trade-secret protection to any not-for-profit entity due to the 
impossibility of competitive injury. 


III. Po.ticy CONSIDERATIONS 


The FOIA was meant to provide the public with a vehicle for exer- 
cising democratic rights and to serve as a check on government. 
According to statistical research and reports compiled since the FOIA’s 
inception, however, the overwhelming majority of requests come from 
businesses—not from the press, the academic community, or research- 
ers. The question then becomes why the FOIA mechanism should be 
available to a business that has not contributed to the funding of 
research and can benefit economically from that research.’ If not 
subject to a FOIA request, university research would be safe from 
disclosure if trade secret protection has been secured. 

Commentator and drafter of the Illinois Act, Melvin Jager, believes 
that courts have misconstrued the ambiguous language of the Uniform 
Act and Restatement. Jager states that the language—‘‘from not being 
generally known to the public or to other persons who can obtain 
economic value from its disclosure or use’’—was meant only to preserve 
the secrecy requirement of a trade secret.'** This language, however, 
has been construed by the courts to require existing ‘‘economic value”’ 
before trade-secret protection can be conferred. 

In contrast, the Illinois Act does not require actual economic value 
as a result of the secrecy of the information; potential economic value 
is enough. Whenever actual or independent economic value is not 
required by state law, there is an argument that university-based re- 
search could be protected as a trade secret. Considering the similarities 
that a scientist bears to an independent contractor, obviously there will 
be competition with other scientists in obtaining funding from outside 
sources who believe research is needed and are willing to pay for it. 





132. Id. at 1091. 

133. JAGER, supra note 92, at § 12.02. 

134. ‘‘Scientists are obligated to supply extremely detailed research designs to the 
appropriate governmental agencies in order to obtain the government’s financial backing 
for their research.’’ Marion Katz Littman, Note, Freedom of Information Act - Exemption 
(4) - Research Designs Contained in Grant Applications, 17 B.C. INDUS. & Com. L. REv. 
91, 102 (1975). 

135. Jager, supra note 46, at 20. 
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As such, the scientist is engaged in a trade or business with potential 
economic value. '** 

Research proposals also could be classified as financial information. 
A scientist’s interest in information from research is not simply the 
same as the interest of any employee in professional recognition and 
reward, as alleged by the court in Washington Research.’ While the 
scientist may be employed by the university, funding for the research 
may come from governmental or private sources. As such, the researcher 
competes with all other scientists for government and private contracts 
to do research. Awarding of these grants is based on many factors, 
including the research design itself. Because research grant money may 
be scarce, misappropriation of a scientist’s research design (and other 
aspects of the research) can have the same effect on the individual 
scientist’s competitive position that misappropriation of a trade secret 
can have on a business.'** Additionally, a disparity is created since if 
the same scientist were to set up a private business, the same infor- 
mation could be protected as commercial, i.e., the same research de- 
signs of an industry scientist are not in any way subject to the FOIA.’ 
Should that research come under the purview of the FOIA due to at 
least partial funding from government grants or contracts, the infor- 
mation would still be protected because it affects those scientists’ 
positions within the scientific community, thus lending commercial 
value. This same protection, however, does not extend to their academic 
counterparts. 

Furthermore, the university itself may be able to claim economic 
harm due to disclosure of its researchers’ work. Commercial interests 
are created by agreements between the university and the scientists 
granting all rights to the university. The inability of some universities 
to provide adequate protection for the trusts of outside funding will 
undoubtedly have economic consequences. However, if the research 
does not involve applications of technology suitable for reasonable 
commercial exploitation, a court may find the university’s commercial 
interest too speculative to be worthy of protection.'*° 


CONCLUSION 


Unlike patents and copyrights, legal protection available for trade 
secrets varies from jurisdiction to jurisdiction. Whether university re- 
search funded by-private sources can be so protected depends on the 
applicable state definition of ‘‘trade secret.’’ The inquiry ends there for 
private universities. Public universities, however, must also consider 





. Littman, supra note 134, at 93. 

. 504 F.2d 238 (1974). 

. Littman, supra note 134, at 97-98. 
. Id. at 99. 
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whether the information will survive a state FOIA request. A successful 
FOIA request will destroy the secrecy requirement, thus destroying 
trade-secret protection. Therefore, the public university should ascertain 
the statutory exemptions to disclosure under its state FOIA. If the 
information is safe from disclosure, then trade-secret protection may 
offer university researchers a durable form of protection. Protection, 
however, will not be available if university policies require publication 
or other steps that would negate the secrecy requirement for trade 
secrets. 

This Article has explored the complexities attending intellectual- 
property protection for university research and data. Although not yet 
tested, the law in some jurisdictions promises to protect such infor- 
mation. Under Illinois law, for example, it is highly likely that such 
research could be protected because the Illinois Trade Secrets Act allows 
not-for-profit entities to own trade secrets and allows non-technical data 
to be a trade secret. Defined in these terms, the research would fall 
into the trade-secret exemption of either the Illinois FOIA or the federal 
FOIA and be protected from a FOIA disclosure request. 

Since Georgia has a Trade Secrets Act almost identical to the Illinois 
Act, similar results would be possible in Georgia. Colorado law also 
allows a not-for-profit entity to own a trade secret and may offer the 
same amount of protection. The Colorado FOIA contains an exemption 
for research projects conducted by state institutions, as well.’* Other 
states include scientific data or some equivalent in their definitions of 
a ‘‘trade secret,’’ but they fail to define a not-for-profit entity as a 
person who can own a trade secret. Many courts absolutely require 
economic value or commercial benefit before information can be con- 
sidered a trade secret.'*? Thus, it is doubtful that the Trade Secrets Act 
of any state except Illinois, Georgia, and Colorado would protect uni- 
versity research as a trade secret. Courts so interpret both the Uniform 
Trade Secrets Act (and all those statutes patterned directly after it) and 
the Restatement of Torts § 757. 

When confronted with the issue of protecting university research, 
researchers and administrators must first determine which type of 
protection should be sought—copyright, patent or trade secret. If trade- 
secret protection is sought, the next step is to look at the applicable 
state law, specifically, the definition of ‘‘trade secret’? and who can 
own a trade secret. If the jurisdiction offers protection similar to that 
in Illinois, then university research can be classified as a trade secret 
and be exempt from disclosure under state and federal FOIA requests. 
To ensure this, procedures should be developed to protect the secrecy 
of that information so that trade-secret protection can be maintained. 
If, on the other hand, the state law is patterned after the Uniform Trade 
Secrets Act, or if the litigation involves a federal agency alone—in 





141. Coto. Rev. Stat. VOL. 10 § 24-72-204(2)(a)(III) (1988). 
142. 796 F.2d 1076. See discussion supra part II(B)(4). 
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which case the Restatement definition will likely control—trade-secret 
protection may not be available for university research. If trade-secret 
protection seems available after such an analysis, modifications may be 
needed in university policies to allow for the secrecy necessary to 
protect information as a trade secret. 

It is not equitable that the same research which could be protected 
as a trade secret if undertaken in a commercial setting is not protectible 
if undertaken in an academic setting. Even though there is a preference 
for disclosure, the courts should, at the minimum, balance the policy 
for disclosure with the policy for non-disclosure.’** In the absence of 
such a judicial initiative, all states should adopt legislation similar to 
that of Illinois and Georgia. State law would then allow a university 
to meet necessary requirements to maximize outside funding sources 
for its research. Outside funding sources are likely to require the 
exclusive use and/or ownership of those developments they fund. In 
order to encourage research at public universities, when sufficient 
monies may only be available from outside funding, state law and 
university policies must be altered. Otherwise, new knowledge available 
through research may be left undiscovered. 





143. ‘‘At many universities, the purpose of establishing licensing programs is to help 
defray the costs of tuition and assist in the school’s general scholarship fund.’’ Michael 
G. Schinner, Establishing a Collegiate Trademark Licensing Program, 15 J.C. & U.L. 405, 
427 (1989). See also, supra note 4 for reasons supporting industry-supported research. 











OREGON V. SMITH AND THE RELIGIOUS 
FREEDOM RESTORATION ACT: AN 
EDUCATIONAL PERSPECTIVE 


INTRODUCTION 


On April 17, 1990, the Supreme Court of the United States decided 
Employment Division, Department of Human Resources of Oregon v. 
Smith.’ In Smith, the Court ruled against the free-exercise claim of two 
American Indians who had challenged, based on their ritual practices, 
an Oregon statute prohibiting use of the hallucinogen peyote. Unex- 
pectedly refusing to apply the ‘‘compelling interest’’ standard to justify 
state interference with the free-exercise of religion,? the Supreme Court 





1. 494 U.S. 872, 110 S. Ct. 1595 (1990). In Smith, the plaintiffs, members of the 
Native American Church whose religious practices included use of peyote, were fired 
from private employment at a drug-rehabilitation center for ingesting peyote. Thereafter, 
the state denied them unemployment compensation based on the work-related ‘‘miscon- 
duct’’ of peyote ingestion, a felony in the State of Oregon. (See Or. Rev. Stat. § 
475.992(4)(1987) and Or. Apmin. R. § 855-80-021(3)(s)(1988)). The plaintiffs asserted a 
free-exercise challenge to the criminal statute as applied to them. The Oregon Court of 
Appeals reversed the denial of employment compensation on free-exercise grounds and 
the Oregon Supreme Court affirmed. The state employment agency appealed to the United 
States Supreme Court. The U.S. Supreme Court remanded to the Oregon Supreme Court 
to determine whether sacramental use of peyote was covered by the statute or exempted. 
The Supreme Court of Oregon ruled that sacramental peyote use was not exempted from 
the statutory prohibition but that the statute as applied to the plaintiffs violated the first 
amendment of the United States Constitution. The decision in Smith followed the Oregon 
State Supreme Court’s ruling. 

2. The free exercise clause of the First Amendment affirms that ‘‘Congress shall 
make no law ... prohibiting the free exercise [of religion].’’ U.S. Const. amend. I. Prior 
to Smith it was widely thought that challenge to a state or federal law based on the free- 
exercise clause required the state to show a ‘‘compelling interest’’ in enforcement of the 
law against the claimant. 

The ‘‘compelling interest’’ test was first applied to free-exercise claims in Sherbert 
v. Verner, 374 U.S. 398, 83 S. Ct. 1790 (1963) (finding for a Seventh Adventist’s free- 
exercise claim challenging a denial of state unemployment compensation based on the 
claimant’s failure to accept available work on Saturdays despite it being contrary to 
claimant’s religious belief.). The Sherbert Court stated: ‘‘If, therefore, [the state law] is 
to withstand appellant’s constitutional challenge, it must be . . . because any incidental 
burden on the free exercise of appellant’s religion may be justified by ‘a compelling state 
interest in the regulation of a subject within the State’s constitutional power to regulate 
....'’’ Id. at 403, 83 S. Ct. at 1793 (citing NAACP v. Button, 371 U.S. 415, 438, 83 S. 
Ct. 328, 340 (1963)). 

The Smith majority defended its holding against the rule laid down in Sherbert by 
limiting that case and others similar to it to decisions involving state regulation of 
unemployment compensation. 494 U.S. at 883-84, 110 S. Ct. at 1602-03. Smith, on the 
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held that ‘‘if prohibiting the exercise of religion is not the object ... 
but merely the incidental effect of a generally applicable and otherwise 
valid provision, the First Amendment has not been offended.’’? In its 
opinion, the majority asserted that the Court had never held otherwise 
and that over one-hundred years of its free-exercise jurisprudence con- 
tradicted any proposition asserting that ‘‘an individual’s religious be- 
liefs excuse him from compliance with an otherwise valid law prohibiting 
conduct that the State is free to regulate.’’* Despite the Court’s defense 
of its holding, academics, media commentators, members of Congress, 
and numerous religious groups disagreed and reacted swiftly against 
Smith.’ This widespread opposition led to the recent enactment of the 
Religious Freedom Restoration Act of 1993 (RFRA).® In its essential 
provisions, the RFRA eviscerates Smith’ and requires that all 
governmental® burdens on the free-exercise of religion satisfy a ‘‘com- 
pelling interest’’ standard of review.° 

The possibility, however, of friction between the Smith ruling and 
the statutory free-exercise standard imposed by the RFRA was noted 
promptly. As one commentator has remarked, ‘‘[t]he potential interac- 





other hand, although it involved unemployment compensation indirectly, was primarily 
concerned with application of a criminal statute. Id. The Court stated ‘‘Even if we were 
inclined to breathe into Sherbert some life beyond the unemployment-compensation field, 
we would not apply it to require exemptions from a generally applicable criminal law.” 
Id. at 884, 110 S. Ct. at 1603. 

3. Smith, 494 U.S. at 878, 110 S. Ct. at 1599. 

4. Id. at 878-79, 110 S. Ct. at 1599. 

5. For a discussion of the public reaction to Smith, see Matt Pawa, Note, When the 
Supreme Court Restricts Constitutional Rights, Can Congress Save Us? An Examination 
of Section 5 of the Fourteenth Amendment, 141 U. Pa. L. REv. 1029-31 (1993). 

6. Pub. L. No. 103-141, 107 Stat. 1488 (1993) (codified at 42 U.S.C.A. §§ 2000bb- 
2000bb-4 (West Supp. 1994)). The RFRA was signed by President Clinton on November 
16, 1993. 

7. In § 2(a)(4), the RFRA explicitly names Smith and notes its failure to require 
government to justify burdens on free-exercise created by neutral laws. Section 2(b)(1) 
states the purpose of the Act ‘‘to restore the compelling interest test as set forth in 
Sherbert v. Verner, 374 U.S. 398, 83 S. Ct. 1790 (1963) and Wisconsin v. Yoder, 406 
U.S. 205, 92 S. Ct. 1526 (1972) and to guarantee its application in all cases where free- 
exercise of religion is burdened.’’ 42 U.S.C.A. § 2000bb(a)(4). 

8. Section 5(1) of the RFRA defines government to include any ‘‘branch, department, 
agency, instrumentality, and official (or other person acting under color of law) of the 
United States, a State, or a subdivision of a State.’’ 107 Stat. 1489 codified at 42 U.S.C.A. 
§ 2000bb-2(1). Thus the Act applies to both federal and state laws. 

9. Section 3 of the RFRA provides: 

(a) In General. Government shall not burden a person’s exercise of religion 
even if the burden results from a rule of general applicability, except as provided 

in subsection (b). 

(b) Exception. Government may burden a person’s exercise of religion only 
if it demonstrates that application of the burden to the person— 
(1) is in furtherance of a compelling governmental interest; and 
(2) is the least restrictive means of furthering that compelling governmental 
interest. 
107 Stat. 1488-89 codified at 42 U.S.C.A § 2000bb-1(a)-(b). 
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tion between the language of the Act and the Supreme Court’s decision 
in Smith ... represents one of the most interesting and important 
dynamics currently at work in American constitutional law.’ One 
difficulty consists in the fact that the RFRA, by statutorily displacing 
the constitutional standard required to withstand free-exercise chal- 
lenges, ensures the continued validity of the rule in Smith. For, insofar 
as the RFRA succeeds in supplanting the application of Smith, free- 
exercise litigation will be carried out solely under the RFRA, and, the 
Court may, therefore, have no opportunity to revisit Smith." Smith 
will survive in a placid constitutional limbo. Additionally, and perhaps 
more importantly, numerous scholars have questioned the constitutional 
validity of the RFRA itself and predict inevitable constitutional chal- 
lenges." 

Given such uncertainties concerning the continuing applicability of 
Smith and the future of the RFRA, assessment of their respective 
impacts continues to be relevant. The following note focuses on the 
tension between these conflicting sources of law, particularly in the 





10. Rex E. Lee, The Religious Freedom Restoration Act: Legislative Choice and Judicial 
Review, 1993 B.Y.U. L. REv. 73, 74 (1993). 

11. See discussion in Douglas Laycock, The Religious Freedom Restoration Act, 1993 
B.Y.U. L. REv. 221, 254 (1993). 

12. While there might be questions regarding an establishment-clause violation under 
the Lemon test (see Lemon v. Kurtzman, 403 U.S. 602, 91 S. Ct. 2105 (1971)), insofar 
as the admitted primary purpose of the Act fosters religion and indubitably advances 
religion, most current scholarly discussion of possible unconstitutionality, however, 
hovers around Congressional authority to enact broad legislation limiting the powers of 
the state beyond that authorized by the Constitution. Specifically, this relates to the 
scope of Congress’ power to enact and enforce legislation under § 5 of the Fourteenth 
Amendment. ‘‘Debate exists, however, over whether Katzenbach [see Katzenbach v. 
Morgan, 384 U.S. 641, 86 S.Ct. 1717 (1966) (supporting broad § 5 enforcement powers)]} 
would be applied to validate this legislation, which essentially works to overturn a 
Supreme Court decision.’’ James E. Ryan, Smith and the Religious Freedom Restoration 
Act: An Iconoclastic Assessment, 78 VA. L. REv. 1407, 1438 n.177 (1992). Professor 
Laurence Tribe for example has noted that the bill appears to confront the Supreme 
Court’s authority to interpret the Constitution as established in Marbury v. Madison, 5 
U.S. (1 Cranch) 137 (1803), and could run into trouble because of it. See comments of 
Laurence H. Tribe at the Constitutional Law Conference. 59 U.S.L.W. 2271, 2279 (1990). 
See also Douglas W. Kmiec, The Original Understanding of the Free-exercise Clause and 
Religious Diversity, 59 UMKC L. REv. 591 n.5 (1991). 

The potential confrontation between Supreme Court authority under Marbury to say 
what the law is and Congressional or Executive Branch attempts to usurp this prerogative 
clearly manifests itself in statements made by President Clinton during the RFRA signing 
address: 

The power to reverse legislation by legislation . . . is a power that is rightly, 
hesitantly and infrequently exercised by the United States Congress. But this is 
an issue in which that extraordinary measure was Clearly called for. . . . [T]his 
act reverses the Supreme Court’s decision Employment Division against Smith 
and reestablishes a standard that better protects all Americans of all faiths in 
the exercise of their religion in a way that I am convinced is far more consistent 
with the intent of the Founders of this Nation than the Supreme Court decision. 
Remarks on Signing the Religious Freedom Restoration Act of 1993, 29 WEEKLY Comp. 
oF Pres. Doc. 2377 (Nov. 16, 1993). 
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context of educational law. In Part I, this note shall review and critique 
the potential impact of Smith on free-exercise claims in education, and 
in Part Il, shall consider the RFRA’s probable impact on these same 
claims, touching upon possible applications of the RFRA in educational 
law that may foreshadow a future failure to fulfill its envisioned role 
as the panacea for Smith’s alleged inevitable, widespread burden on 
free-exercise claims. 


I. EDUCATIONAL FREE-EXERCISE CLAIMS UNDER SMITH 


The question of the applicability of Smith to educational free-exercise 
claims arises primarily in view of the Court’s explicit exception’® from 
its holding of two of the historically most important education chal- 
lenges to governmental regulation: Pierce v. Society of Sisters'* and 
Wisconsin v. Yoder.’* While the exception of these cases promises some 
as yet unclear protection for educational free-exercise claims from 
Smith, it does not, however, in light of Smith’s characterization of the 
nature of the claims involved in those cases, indicate any blanket 
exception which would swallow the rule in Smith and protect all 
educational free-exercise claims. 

The Court effects this limitation by arguing that neither Pierce nor 
Yoder represents a case involving a simple free-exercise claim standing 
alone, but rather, both depend upon hybrid-constitutional claims. ‘‘The 
only decisions in which we have held that the First Amendment bars 
application of neutral, generally applicable law to religiously motivated 
action have involved not the Free-Exercise Clause alone, but the Free- 
Exercise Clause in connection with other constitutional protections such 
as freedom of speech and of the press.’’*® Addressing the hybrid nature 
of the claims in Pierce and Yoder, the Court quotes Yoder to establish 
that only free-exercise claims conjoined with other claims determined 
those decisions: 


[T]he Court’s holding in Pierce stands as a charter of the rights of 
parents to direct the religious upbringing of their children. And 
when the interests of parenthood are combined with a free-exercise 
claim of the nature revealed by this record, more than merely a 





13. 494 U.S. at 881-82, 110 S. Ct. at 1601. 

14. 268 U.S. 510, 45 S. Ct. 571 (1925) (invalidating a state statute requiring com- 
pulsory-attendance of all children between the age of eight and sixteen at a public versus 
private school). It seems clear that Smith exempts Pierce assuming it possesses free- 
exercise implications. Pierce itself, of course, was decided before the First Amendment 
was applied to the states by the Fourteenth Amendment. For a discussion of the disputed 
constitutional basis of Pierce, see MARK G. YUDOF ET AL., EDUCATIONAL POLICY AND THE 
LAW 16 (1992). 

15. 406 U.S. 205, 92 S. Ct. 1526 (1972) (invalidating compulsory school-attendance 
laws as applied to Amish parents who refused on religious grounds to send their children 
to school). 

16. Smith, 494 U.S. at 881, 110 S. Ct. at 1601. 
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‘“‘reasonable relation to some purpose within the competency of 
the state’’ is required to sustain the validity of the State’s require- 
ment under the First Amendment.’” 


Thus, as characterized in Smith, the holdings of Pierce and Yoder 
depend primarily upon a coupling of a free-exercise claim with another 
protected constitutional right, namely parental rights. 

The Court further supports its distinction of pure free-exercise claims 
standing alone from ‘‘free-exercise-plus’’ claims by contrasting the 
holdings in Minersville School District Board of Education v. Gobitis’® 
and the later holding in West Virginia Board of Education v. Barnette." 
In Gobitis, the Court refused to grant relief on a free-exercise claim 
alone, while on almost exactly the same facts, it granted relief on the 
free-speech claim in Barnette. The majority in Smith approvingly quotes 
Justice Frankfurter’s view in Gobitis: 


Conscientious scruples have not, in the course of the long struggle 
for religious toleration, relieved the individual from obedience to 
a general law not aimed at the promotion or restriction of religious 
beliefs. The mere possession of religious convictions which con- 
tradict the relevant concerns of a political society does not relieve 
the citizen from the discharge of political responsibilities.?° 


Before considering Smith’s potential impact on non-hybrid educa- 
tional free-exercise claims, it will prove helpful, in order to grasp the 
basic issues at play in Smith, to consider arguments against placing 
Pierce and Yoder into the hybrid model, and also to consider the more 
general argument against limiting the compelling-interest test only to 
cases involving hybrid claims. 

An initial objection to the Court’s exception of decisions like Yoder, 
as hybrid-claim cases, rests simply on the view that Yoder itself, 
contrary to the majority’s view, represents a quintessential free-exercise 





17. Id. at 882 n.1, 110 S. Ct. at 1602 n.1 (quoting Yoder, 406 U.S. at 233, 92 S. Ct. 
at 1542) (emphasis added). Reliance on this statement confirms the Court’s view that 
Pierce implicitly depended upon a free-exercise claim. 

18. 310 U.S. 586, 60 S. Ct. 1010 (1940) (denying a Jehovah Witness’ free-exercise 
challenge to a West Virginia statute requiring students in public schools to pledge 
allegiance to the Flag). 

19. 319 U.S. 624, 63 S. Ct. 1178 (1943) (ruling in favor of First Amendment challenge 
to West Virginia law requiring pledge of allegiance based on free speech clause). 

20. Smith at 879, 110 S. Ct. at 1600 (quoting Gobitis, 310 U.S. at 594-95, 60 S. Ct. 
at 1010). The different treatments given Gobitis and Barnette at the hands of the majority 
and by Justice O’Connor, in her concurrence, illustrate the conflicting constitutional 
implications which can be drawn from differing characterizations of the same case. 
Whereas the majority quotes Gobitis as a valid principle of law supporting its ruling in 
Smith and contrasts Barnette as a case decided on other grounds albeit on similar facts, 
Justice O’Connor describes Barnette explicitly as overruling Gobitis and thus as precedent 
opposed to the majority’s holding in Smith, 494 U.S. at 902, 110 S. Ct. at 1613. 
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claim rather than a hybrid claim. As Justice O’Connor states in her 
concurrence in the judgment, ‘‘[t]he Court endeavors to escape from 
our decisions in Cantwell and Yoder by labeling them ‘hybrid’ decisions 
... but there is no denying that both cases expressly relied on the 
Free-Exercise Clause . . . and that we have consistently regarded those 
cases as part of the mainstream of our free exercise jurisprudence.’’”' 
In the same vein, the Religious Freedom Restoration Act (RFRA) itself, 
directed precisely at Smith, explicitly states its purpose as the revival 
of the ‘‘compelling interest test as set forth in . .. Wisconsin v. Yoder 
to guarantee its application in all cases where free-exercise of 
religion is burdened.’’?? While the majority might find this legislative 
purpose of the RFRA ironic in view of its hybrid interpretation of 
Yoder, its statutory inclusion clearly indicates that Congress at least 
views Yoder as representing a classic religious free-exercise case rather 
than a case limited to the resolution of hybrid-constitutional rights. 
These contradictory interpretations of Yoder, however, ultimately 
reflect a more substantive uncertainty about the constitutional nature 
and source of parental rights. On the one hand, parental rights may be 





21. 494 U.S. at 896, 110 S. Ct. 1609. Cantwell v. Connecticut, 310 U.S. 296, 60 S. 
Ct. 900 (1940), made the free-exercise clause of the First Amendment applicable to the 
states by incorporation into the Fourteenth Amendment. Cf. Smith at 876, 110 S. Ct. at 
1598. Cantwell involved prosecution of religious proponents for illegal solicitation and 
breach of peace due to proselytizing carried out prior to obtaining approval from the 
Connecticut Secretary of Public Welfare. The Cantwell Court reversed the convictions 
and held that the requirement of prior approval violated both the free-speech and free- 
exercise clauses of the First Amendment. ‘‘The fundamental law declares the interest of 
the United States that the free exercise of religion be not prohibited and that freedom to 
communicate information and opinion be not abridged.’’ 301 U.S. at 307, 60 S. Ct. at 
904. 

Justice O’Connor supports her interpretation of Yoder with the following citation: 

{Ojur decisions have rejected the idea that religiously grounded conduct is 
always outside the protection of the Free-exercise Clause. It is true that activities 
of individuals, even when religiously based, are often subject to regulation by 
the States in the exercise of their undoubted power to promote the health, 
safety, and general welfare, or the Federal Government in the exercise of its 
delegated powers. But to agree that religiously grounded conduct must often 
be subject to the broad police power of the State is not to deny that there are 
areas of conduct protected by the Free-exercise Clause of the First Amendment 
and thus beyond the power of the State to control, even under regulations of 
general applicability. .. . 

... A regulation neutral on its face may, in its application, nonetheless 
offend the constitutional requirement for government neutrality if it unduly 
burdens the free-exercise of religion. (emphasis added; citations omitted) 

Smith at 895-96, 110 S. Ct. at 1609 (quoting Yoder at 219-20, 92 S. Ct. at 1535-36). 

In effect, Justice O’Connor argues simply that whatever Yoder or Cantwell may say 
about hybrid claims, nothing contradicts the proposition that free-exercise claims standing 
alone deserve constitutional protection from neutral state regulation by application of the 
compelling-interest test. While the majority may be correct concerning previous treatment 
afforded hybrid claims, this does not imply that free-exercise claims standing alone 
should be denied protection under Yoder. 

22. RFRA § 2(b)(1), 42 U.S.C.A. § 2000bb. 
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founded on an unenumerated, implied Fourteenth Amendment liberty 
right to raise and educate one’s children as one sees fit, subject only 
to limitations justified by the compelling interests of the state. It would 
be this sort of right that the majority has in mind when it speaks of 
the free exercise claim in conjunction with a ‘‘parental right.’’?? On the 
other hand, and more in keeping with Justice O’Connor’s view, Yoder 
may stand for the proposition that raising one’s children in a particular 
religious manner itself involves an exercise of religion and needs no 
other constitutional provision to justify its holding.** Naturally, the 
latter interpretation of Yoder would undermine the majority’s proposal 
of the hybrid theory precedent to account for its holding in Smith. 
Even granting, however, Yoder’s status as a hybrid-claim case, the 
Court’s view that only hybrid free-exercise claims deserve the protection 
offered by the compelling-interest test remains questionable. As one 
author notes, it rings hollow for the Court to argue that a textual First 
Amendment right of the Constitution must be combined with a ‘‘non- 
textual, substantive due process right, in order to attract strict scru- 
tiny.’’> From a more pessimistic perspective, if true, this view also 
places the stability of decisions like Pierce and Yoder on ‘‘an unenu- 
merated right of parents to educate their children—a precarious base 
indeed.’’?* For should the Court ever limit or deny the existence of that 
unenumerated right, both Pierce and Yoder would fall under Smith. 
The majority in Smith states that while application of the ‘‘compelling 
government interest’’ requirement is proper in cases of racial discrim- 
ination and infringements on free speech, it would be ‘‘a constitutional 
anomaly’”’ to apply it to free-exercise claims standing alone.?”? The Court 
expands on its view indicating that the compelling-interest test is 
appropriate for cases involving direct legislative regulation based on 
explicit classifications of speech, race or religion.?® The sort of claim 
before it in Smith, however, in the majority’s view, compared more 
appropriately to equal protection and free speech disparate impact 
claims which are not subject to the compelling-interest test. Thus it 
would be anomalous to apply strict scrutiny to free-exercise claims: 





23. Smith at 882, 110 S. Ct. at 1602. 
24. One defense of this position has been expressed in the following terms: 
When viewed with the common law’s acceptance of parental control over the 
child’s religious indoctrination, the Yoder holding, with its interpretation of 
the line of cases from Pierce through Prince, might be read as establishing that 
the first amendment’s free-exercise provisions vest in the parents a constitu- 
tionally-protected right to direct their child’s religious upbringing in the absence 
of any compelling reason for state interference. 
Case Comment, Adjudicating What Yoder Left Unresolved: Religious Rights for Minor 
Children after Danforth and Carey, 126 U. Pa. L. Rev 1135, 1145 (1978) (emphasis 
added). 
25. Lee, supra note 10, at 73. 
26. Laycock, supra note 11, at 224. 
27. Smith at 885-86, 110 S. Ct. at 1604. 
28. Id. at 886 n.3, 110 S. Ct. at 1604 n.3. 
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[W]e have held that race-neutral laws that have the effect of 
disproportionately disadvantaging a particular racial group do not 
thereby become subject to compelling interest analysis under the 
Equal Protection Clause ... ; and we have held that generally 
applicable laws unconcerned with regulating speech that have the 
effect of interfering with speech do not thereby become subject to 
compelling interest analysis under the First Amendment... . Our 
conclusion that generally applicable, religion-neutral laws that 
have the effect of burdening a particular religious practice need 
not be justified by a compelling governmental interest is the only 
approach compatible with these precedents.” 


The majority reasons, with supporting precedent in its hybrid interpre- 
tation of cases like Yoder, that constitutional standards applicable to 
indirect burdens placed on free speech or equal protection are equally 
appropriate for free-exercise claims standing alone. Specifically, while 
the Court agrees that the First Amendment prohibits direct intentional 
prohibitions of religion and would subject such laws to the showing 
of a compelling state interest, the Court finds that the First Amendment 
does not prohibit unintentional indirect burdens on free-exercise.*° 

Of course, if Yoder represents a pure free-exercise claim, as argued 
above, then this interpretation of the First Amendment fails. Instead, a 


non-hybrid free-exercise interpretation of Yoder would suggest that the 
Constitution provides protection even against unintentional prohibitions 
of religious practice subject to override only by a compelling state 
interest.*? Justice O’Connor supports such an interpretation and notes 





29. Id. (emphasis added). 

30. See supra note 3 and accompanying text. 

31. Consider one commentator’s analysis of Smith’s interpretation of the meaning of 
the free-exercise clause in this context: 

The analysis articulated in Smith largely turns on a distinction between 
discriminatory intent and impact imported from equal protection case law. In 
this respect, Smith asserts that laws aimed at banning acts or abstentions that 
are engaged in only for religious reasons or only because they demonstrate a 
particular religious belief would transgress the free-exercise clause [reference 
omitted] . . . However, claims the Court, a statute having the same effect does 
not violate the Constitution when its religious impact is unintended. This seems 
curiously at odds with the plain text of the first amendment. The Constitution 
disallows laws that prohibit the free-exercise of religion, not just those that 
intentionally do so. In other contexts, Justice Scalia is fond of pointing out that 
had the framers wanted to phrase things differently, they knew the language 
[reference omitted]. He supplies no justification for departing from the text in 
this case. 

Kmiec, supra note 12, at 597. 

It can be argued, however, that while the plain text of the First Amendment, in 
forbidding Congress to pass a law ‘‘prohibiting’’ the free-exercise of religion, undoubtedly 
forbids intentional legal burdens on religious practice, it is not evident from the text 
alone that unintentional burdens created by neutral laws should also qualify as ‘‘prohi- 
bitions.’’ This sense of ‘‘prohibition’’ is certainly a broader and less precise notion than 
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that ‘‘the Free Exercise Clause protects values distinct from those 
protected by the Equal Protection Clause’’** and ‘‘as the language of 
the Clause itself makes clear, an individual’s free exercise of religion 
is a preferred constitutional activity.’’* 

Regardless, however, of whether the Court’s ruling in Smith correctly 
captures the original intent of constitutional language, it is still the law 
today and recent dicta of the Court have reaffirmed the holding.* 
Furthermore, even with the changing makeup of the Court, commen- 
tators see little prospect for the Court overturning Smith any time 
soon.**> Thus, inasmuch as the Constitutional standard announced in 
Smith continues to be at least potentially applicable to free-exercise 
claims, it remains appropriate to consider Smith’s impact on educa- 
tional free-exercise claims. 





that entailed by the first interpretation and must be justified by additional arguments. 

On this broader interpretation of ‘‘prohibition,’’ any law compelling or prohibiting 
particular activity could also, given the proper conditions, be characterized as ‘‘prohib- 
iting’’ any other activity in potential conflict with the law regardless of whether intended 
or not. Thus, for example, a law mandating registration with the Selective Service could 
be described as a prohibition of the religious practice of whatever religious groups might 
be opposed to military service. Yet properly speaking the law itself is not a prohibition 
but a prescription; that is, it does not directly, in itself, prohibit but compels certain 
citizens to particular actions. (Cf. Smith at 878, 110 S. Ct. at 1599, for a similar analogy 
presented by Justice Scalia involving the religious and free speech implications of the 
payment of taxes.) In an analogous manner, general neutrally applicable prohibitions are 
not enacted as prohibitions of religious free-exercise but as prohibitions of particular 
activities which may or may not constitute religious practice. While such laws may 
undoubtedly impact and interfere with religious activity of groups engaging in such 
conduct, it is not logically necessary to characterize such a law as itself prohibiting free- 
exercise. Rather, the negative impact on the free exercise of religion of such laws can 
be described merely as the unintended incidental or fortuitous effect of the law. Under- 
stood in this sense, the impingement on free-exercise would not itself be the object of a 
‘‘prohibition’’ but rather the accidental effect of a law directed at a logically distinct 
category of activity. 

The preceding discussion illustrates that the notion of ‘‘prohibiting’’ can be taken in 
both strict or broad senses. In the strict sense, prohibiting requires intent, in the broad 
sense, prohibiting can include reference to indirect unintentional results. While this 
analysis does not resolve the proper textual interpretation of the ‘‘plain meaning’’ of the 
free-exercise clause, it does illustrate that Justice Scalia’s adoption of the strict sense of 
prohibition is not without any foundation in the text, and thus may not be ‘‘curiously 
at odds with the plain text of the first amendment.’’ Furthermore, insofar as the use of 
a term generally entails the stricter sense but not necessarily the broader sense, this line 
of argument may shift the burden of establishing that the Framers understood the free- 
exercise clause to apply to unintended and incidental effects of a law to the defenders 
of that position rather than its opponents. 

32. Smith at 901, 110 S. Ct. at 1612. 

33. Id. at 902, 110 S. Ct. at 1612. 

34. Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 113 S. Ct. 2217 (1993): 
‘“‘In addressing the constitutional protection for free-exercise of religion, our cases estab- 
lish the general proposition that a law that is neutral and of general applicability need 
not be justified by a compelling governmental interest even if the law has the incidental 
effect of burdening a particular religious practice.’’ Id. at 2226. 

35. Laycock, supra note 11, at 255-56. 
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While the Smith decision appears to save free-exercise claims in 
educational situations where substantial parental control over educa- 
tional opportunity comes into question, this by no means excludes 
other important religious educational issues from the reach of Smith.** 
Many burdens on free-exercise will likely result from successful lob- 
bying efforts of vocal social-interest groups. These groups may persuade 
legislative bodies to give them statutory protection even against dis- 
crimination based on the religious beliefs of opponents. As one author 
has observed, culturally conservative churches, including Catholics, 
conservative Protestants, Orthodox Jews, and Mormons are ‘‘under 
constant attack on issues related to abortion, homosexuality, ordination 
of women, and moral standards for sexual behavior. The most aggressive 
elements of the pro-choice, gay rights, and feminist movements are not 
content to prevail in the larger society; they also want to impose their 
agenda on dissenting churches.’’*” 

Just this sort of claim was presented in Gay Rights Coalition of 
Georgetown University Law Center v. Georgetown University.** Student 
gay-rights groups sued Georgetown, a Roman Catholic University, for 
refusing to grant ‘‘University Recognition’ in violation of the District 
of Columbia’s Human Rights Act prohibition against discrimination 
based on sexual orientation.*® In defense the University appealed to its 
right to the free-exercise of religion.*© While the Gay Rights Coalition 
court eventually determined that the University was not required to 
give official recognition, it did find that the Act required the University 
to extend ‘‘tangible benefits’’ to the groups.*’ Apart from the particular 





36. But see infra notes 59 and following and accompanying text for discussion of the 
difficulties facing such claims even under the compelling-interest test. 

37. Laycock, supra note 11, at 225-26. 

38. 536 A.2d 1 (D.C. 1987) (en banc) (hereinafter Gay Rights Coalition). 

39. D.C. Cope § 1-2520 (1987) provided in relevant part: 

It is an unlawful discriminatory practice . . . for an educational institution . . . 
(1) To deny, restrict or to abridge or condition the use of, or access to, any of 
its facilities and services to any person otherwise qualified, wholly or partially, 
for a discriminatory reason, based upon the race, color, religion, national origin, 
sex, age, marital status, personal appearance, sexual orientation, family respon- 
sibilities, political affiliation, source of income or physical handicap of any 
individual. 
(emphasis added). 

40. Gay Rights Coalition, at 5. 

41. ‘‘Tangible benefits’ included all services and facilities granted other groups but 
did not include official university recognition. Gay Rights Coalition, at 5. Judge Mack 
found that requiring Georgetown to offer even only tangible benefits imposed a burden 
on free-exercise sufficient to require constitutional scrutiny. But she also found the 
judgment requiring bestowal of tangible benefits to the homosexual groups justified by 
stating that ‘‘the District of Columbia’s compelling interest in the eradication of sexual 
orientation discrimination outweighs any burden imposed upon Georgetown’s exercise 
of religion by the forced provision of tangible benefits.’’ Id. 

Of course, the question remains whether the interests in this case were appropriately 
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intricacies of the Gay Rights Coalition decision, however, it is now 
clear—given the neutrality and general applicability of the statute—that 
under Smith the University would have no possibility, at least on the 
basis of its free-exercise right standing alone, of preventing the court 
from ordering university recognition.*? As one author has observed, 
‘‘the opinion in Smith is reasonably clear: Any well-drafted gay rights 
ordinance would be a facially neutral law of general applicability, and 
the Free-Exercise Clause will not exempt religious organizations.’’** 

In St. Agnes Hospital v. Riddick,** a Roman Catholic Hospital spon- 
sored by the Daughters of Charity of St. Vincent de Paul, lost state 
accreditation of its residency training programs in obstetrics and gy- 
necology due, at least in large part, to its refusal to provide clinical 
training in family planning procedures including artificial contraception 
and abortion.*® While the court denied the Hospital’s free-exercise claim 
on the questionable basis of what one author termed ‘‘a seriously diluted 
version of the compelling interest test,’’*° at least the court felt obliged 
to attempt to balance the interests. The Hospital’s free-exercise claim 
would have no hope whatsoever under Smith. ‘‘Under Smith, the law 
is valid without regard to the weight of the state’s interest.’’*’ 





balanced. At root here is the proper application of the compelling-interest test. As one 
commentator has noted, ‘‘[p]Jresumably the jurisdiction passing the challenged law does 
not have the final say on what is a sufficiently compelling interest to outweigh a claim 
of free-exercise of religion. To hold otherwise would provide local jurisdictions a virtual 
veto over the constitutional right to the free exercise of religion.’’ Fernand N. Dutile, 
God and Gays at Georgetown: Observations on Gay Rights Coalition of Georgetown 
University Law Center v. Georgetown University, 15 J.C. & U.L. 1, 6 (1988). For further 
discussion of the multiple considerations involved in the balancing test see Dutile at 6- 
BN 

42. Of course, the University may have a sufficient defense by additional appeal to 
First Amendment free-speech or free-association implications of any endorsement of the 
gay-rights groups. Cf. Virginia Board of Education v. Barnette, 319 U.S. 624, 63 S. Ct. 
1178 (1942) and Dutile, supra note 41, at 5-7, 11. This additional appeal to a distinct 
First Amendment violation might enable the University to pass the hybrid-claim require- 
ment of Smith. It is important to note, however, that the University would not succeed 
on a free-exercise claim alone and would be required to plead additional defenses as 
well. See supra note 20 for the majority’s differing treatment of Gobitis’ free-exercise 
and Barnette’s free-speech claims. 

43. Laycock, supra note 11, at 226. 

44. 748 F. Supp. 319 (D. Md. 1990). 

45. ‘‘In view of the Hospital’s Catholic sponsorship and adherence to the tenets of 
the Catholic Directives, St. Agnes does not provide residents in the obstetrics-gynecology 
program with clinical training in procedures which are directly intended to prevent 
conception or are directly intended to terminate the life of a fetus.’’ Id. at 322. 

While the Accreditation Council for Graduate Medical Education (ACGME) is a ‘‘non- 
profit, private association,’’ the court in Riddick nevertheless found that the association’s 
actions denying accreditation represented state action in view of the fact that ‘‘Maryland 
had delegated an exclusive state function to the ACGME.”’ Id. at 324. 

46. Laycock, supra note 11, at 225 n.14. 

47. Id. For a discussion of the impact of Smith on possible ABA denial of accreditation 
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While the previous two cases illustrate the potential effect of Smith 
on institutional free-exercise claims, Smith clearly applies to individual 
challenges as well. In Spence v. Bailey,*® the Sixth Circuit held that 
the free-exercise clause necessitated an exemption from attending 
R.O.T.C. training for a student opposed to military activity and claiming 
conscientious objector status. Attendance had been required by the 
school board as the only practicable way to satisfy particular graduation 
requirements.*? In reaching its decision allowing him to be excused, 
Justice Clark found that the State did not meet its burden of showing 
a compelling state interest in intruding on the student’s religious belief 
and requiring that the student attend R.O.T.C.*° Under Smith, however, 
the student would presumably have no free-exercise defense to the 
neutrally applicable state-education regulations. 

In sum, these examples illustrate Smith’s potential impact on edu- 
cational free-exercise claims. In addition to infringing upon individual 
religious practice, the decision appears to have the power to entirely 
deprive religious institutions from maintaining educational facilities 
with a primarily professional-educational purpose and which are heav- 
ily tied to state accreditation. 

Before, however, considering whether the Religious Freedom Resto- 
ration Act can prevent results similar to those suggested above, it 
proves helpful to review the predominant motivating force behind the 
Supreme Court’s decision in Smith. For the Court in Smith clearly 
indicates that its decision responds primarily to one continuing and 
pervasive problem presented in free-exercise claims. And insofar as that 
problem may be resuscitated by the RFRA, difficulties in its application 
may be prefigured in the concerns of the majority in Smith. Simply 
stated, the majority in Smith fears that presumptively allowing religious 
exemptions in all cases where the government cannot show a compel- 
ling interest creates an impossible burden on democratic society and 
opens the door to political chaos: 


If the ‘‘compelling interest’’ test is to be applied at all, then, it 
must be applied across the board, to all actions thought to be 





to religiously affiliated law schools based on religious discrimination in admissions see 
John T. Noonan, Jr., Religious Law Schools and The First Amendment, 20 J.C. & U.L. 
43, 48 (1993). 

48. 465 F.2d 797, 800 (1972). Retired Supreme Court Justice Clark sat by designation 
and wrote the majority opinion. 

49. Tennessee state law required every student to satisfy its physical education 
requirement by taking either one year of physical education or R.O.T.C. There was, 
however, no physical education course offered at the student’s high school and no other 
practicable alternative. The student was left only with the alternative of taking R.O.T.C. 
or not graduating. Id. at 798. 

50. Id. at 800. 
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religiously commanded. Moreover, if ‘‘compelling interest’’ really 
means what it says (and watering it down here would subvert its 
rigor in the other fields where it is applied), many laws will not 
beat the test. Any society adopting such a system would be 
courting anarchy, but that danger increases in direct proportion 
to the society’s diversity of religious beliefs, and its determination 
to coerce or suppress none of them. Precisely because ‘‘we are a 
cosmopolitan nation made up of people of almost every conceiv- 
able religious preference,’’ [citation omitted] and precisely because 
we value and protect that religious divergence, we cannot afford 
the luxury of deeming presumptively invalid, as applied to the 
religious objector, every regulation of conduct that does not protect 
an interest of the highest order. The rule respondents favor would 
open the prospect of constitutionally required religious exemptions 
from civic obligations of almost every conceivable kind ... The 
First Amendment’s protection of religious liberty does not require 
this.» 


The Court’s undeniable concern with the conflicts created by religious 
pluralism reflects the recurring difficulty courts have had in determin- 
ing precisely what sorts of beliefs deserve First Amendment protection.*? 
While Yoder clearly limited the sorts of beliefs which could gain 
protection under the free-exercise clause,** more recent court decisions 
have expanded the definition of religious belief to include almost any 
sincerely held moral belief.5* This expansion of the concept of religious 





51. Smith at 888-89, 110 S. Ct. at 1605 (emphasis added). 

52. For references and a discussion of the development of the concept of ‘‘religion’’ 
in Supreme Court jurisprudence see Andrew W. Austin, Faith and the Constitutional 
Definition of Religion, 22 Cums. L. REv. 1 (1991-92). 

53. The following passage from Yoder clearly resonates in Smith’s majority opinion: 

... A way of life, however virtuous and admirable, may not be interposed as 
a barrier to reasonable state regulation of education if it is based on purely 
secular considerations; to have the protection of the Religion Clauses, the claims 
must be rooted in religious belief. Although a determination of what is a 
‘‘religious’’ belief or practice entitled to constitutional protection may present 
a most delicate question, the very concept of ordered liberty precludes allowing 
every person to make his own standards on matters of conduct in which society 
as a whole has important interests. Thus, if the Amish asserted their claims 
because of their subjective evaluation and rejection of the contemporary secular 
values accepted by the majority, much as Thoreau rejected the social values of 
his time and isolated himself at Walden Pond, their claim would not rest on a 
religious basis. Thoreau’s choice was philosophical and personal rather than 
religious, and such belief does not rise to the demands of the Religion Clauses. 
406 U.S. at 215-16, 110 S. Ct. at 1533. 

54. Consider the Court’s statement in Welsh v. United States, 398 U.S. 333, 90 S. 
Ct. 1792 (1970), construing the statutory definition of religious belief for conscientious 
objectors under § 6(j) of the Universal Military Training and Service Act: 

What is necessary .. . to be ‘‘religious’’ .. . is that this opposition stem from 





346 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 20, No. 3 


belief and its wildly divergent social manifestations, however, arguably 
stretches the free-exercise clause to lengths far beyond the limits en- 
visioned by the Framers. To reiterate, Smith in essence merely repre- 
sents a solution to the majority’s fear that restricting the ability of 
government to limit ‘‘religious’’ practice only when a compelling in- 
terest requires it, creates a situation incompatible with democratic and 
ordered society.** Of course, in response to this argument it should be 
noted that whether the Smith majority’s fears prove to be well-founded 
or not, has no direct relevance to whether the rule it creates conforms 
to original intent.* 


Il. THE RELIGIOUS FREEDOM RESTORATION ACT 


Presumably, however, Congress has eliminated the need for further 
concern over Smith by passing the RFRA, which explicitly intends ‘‘to 
restore the compelling interest test’’ and ‘‘to guarantee its application 





the registrant’s moral, ethical, or religious beliefs about what is right and wrong 
and that these beliefs be held with the strength of traditional religious convic- 
tions. ... If an individual deeply and sincerely holds beliefs that are purely 
ethical or moral in source and content but that nevertheless impose upon him 
a duty of conscience to refrain from participating in any war at any time, those 
beliefs certainly occupy in the life of that individual ‘‘a place parallel to that 
filled by . . . God’’ in traditionally religious persons. Because his beliefs function 
as a religion in his life, such an individual is as much entitled to a ‘‘religious’’ 
conscientious objector exemption ... as is someone who derives his consci- 
entious opposition to war from traditional religious convictions. 
Id. at 339-40, 90 S. Ct. 1796. 

Although Welsh directly addressed a statutory and not constitutional definition of 
religion, such decisions have had significant impact on constitutional free-exercise con- 
siderations. See Austin, supra note 52, at 14-15. 

55. The government’s ability to enforce generally applicable prohibitions of 
socially harmful conduct, like its ability to carry out other aspects of public 
policy, ‘‘cannot depend on measuring the effects of a governmental action on 
a religious objector’s spiritual development [citation omitted]. To make an 
individual’s obligation to obey such a law contingent upon the law’s coincidence 
with his religious beliefs, except where the State’s interest is compelling— 
permitting him, by virtue of his beliefs, ‘‘to become a law unto himself’ 
[citations omitted]—contradicts both constitutional tradition and common sense. 

Smith at 885, 110 S. Ct. at 1603. 

On this note, contrast the general tenor of the Smith majority opinion with another 
recent Supreme Court decision containing the assertion that, ‘‘[a]t the heart of liberty is 
the right to define one’s own concept of existence, of meaning, of the universe, and of 
the mystery of human life.’’ Planned Parenthood of Southeastern Pennsylvania v. Casey, 
112 S. Ct. 2791, 2807 (1992). While the Smith majority agrees that the First Amendment 
forbids compulsion of religious or philosophical belief by the state (see 494 U.S. at 877, 
110 S. Ct. at 1599), Smith at the same time clearly represents a reaction against the view 
that such beliefs, no matter how extravagant, can function as the ‘‘heart’’ of ordered 
liberty. While Smith acknowledges that the First Amendment guarantees the freedom to 
believe as one wishes, it holds that this does not entail the liberty to actualize those 
beliefs however one wants and subject to limitation only when the state can show a 
compelling interest. Smith at 877-79, 110 S. Ct. at 1599. 

56. See discussion supra note 31 and accompanying text. 
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in all cases where free-exercise of religion is burdened.’’*” The fulfill- 
ment, however, of its proponents’ hopes appears problematic in light 
of legislative history accompanying passage of the Act— 


The committee expects that the courts will look to free-exercise 
cases decided prior to Smith for guidance in determining whether 
the exercise of religion has been substantially burdened and the 
least restrictive means have been employed in furthering a com- 
pelling governmental interest. ... Therefore, the compelling in- 
terest test generally should not be construed more stringently or 
more leniently than it was prior to Smith.* 


The latent implication of this statement from legislative history has 
been clearly evidenced in the three educational free-exercise cases 
considered previously. For in two of the three cases considered, the 
court decisions themselves applied under the pre-Smith ‘‘compelling- 
interest’ test ruled against the free-exercise claimant based on their 
application of the compelling-interest test.*° In fact judicial application 
of the pre-Smith compelling-interest standard has seldom been benefi- 
cial to free-exercise claimants. 

Brown v. Dade Christian Schools® provides additional evidence of 
the practical difficulties facing a free-exercise claimant even given the 
compelling-interest standard. In Brown, a private sectarian school de- 


nied admission to black students based on the school’s alleged religious 
beliefs.** On appeal the Fifth Circuit, in a judgment of the court, 
affirmed the lower court’s denial of the free-exercise claim and sustained 
the injunction preventing the school from barring admission of black 
children.® The interest of Brown surfaces in the plurality’s appeal to 
two separate and seemingly contradictory justifications for denial of the 





57. RFRA § 2(b)(1) codified at 42 U.S.C.A. § 2000bb. See supra note 9 for text of 
§ 3, the essential provision of the RFRA. 
58. S. Rep. No. 111, 103d Conc., 1st SEss. 8-9 (1993) reprinted in 1993 U.S.C.C.A.N. 
1892, 1898. 
59. See discussion supra beginning with text accompanying note 38. 
60. One author observes that since establishing the compelling-interest test in Sherbert 
v. Verner, 374 U.S. 398, 83 S. Ct. 1790 (1963), the Supreme Court has rejected thirteen 
of the seventeen free-exercise claims it heard. The Courts of Appeals heard ninety-seven 
claims and rejected eighty-five. See Ryan, supra note 12, at 1414, 1417. Ryan elaborates, 
explaining that: 
the Supreme Court rejected free-exercise claims by fudging what it considered 
to be a ‘‘compelling interest’’ and what it considered to be a burden. So too 
did the courts of appeals, when confronted with serious claims. Courts of 
appeals readily accepted less than compelling government interests and were 
reluctant to consider some significant state intrusions as burdens on religious 
practices. 
Id. at 1417. 
61. 556 F.2d 310 (1977). 
62. Id. at 311. 
63. Id. at 314. 
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school’s claim. On the one hand, Judge Hill argued that lack of written 
evidence established that the school’s policy of segregation ‘‘is not the 
exercise of religion.’’** On the other hand, Judge Goldberg found the 
school’s religious defense legitimate yet argued that the Civil Rights 
Act of 1870® established a compelling interest in ‘‘securing the rights 
of blacks freely to contract with private schools.’’®* Noteworthy, how- 
ever, in light of Smith’s exception of Yoder, the dissent expressly 
likened the facts in Brown to Yoder*’ insofar as the case implicated 
religious and parental interests, and it further questioned the assump- 
tion that a mere statutory prohibition of private racial discrimination 
justified by a ‘‘compelling interest’? the burden on constitutionally 
protected activity.*° While the particular resolution of the issues in- 
volved in Brown exceeds the scope of this note, the contrast and perhaps 
even conflicting rationales offered by the plurality provide ample proof 
of the extreme malleability courts have, both in defining what consti- 
tutes a burden on religion for proposes of free-exercise challenges, and 
how strictly or broadly they wil]l apply the compelling-interest standard. 
Brown is relevant because it illustrates that even in the most favorable 
situation—where parental rights, religion, and educational interests 
coalesce—courts have little difficulty, even under pre-Smith standards, 
in denying free-exercise claims.®° 





64. Id. at 312. 

65. 42 U.S.C. §§ 1981, 1982. 

66. 556 F.2d at 314. 

67. ‘‘The policy of segregation in the schoo! springs from a belief that the Bible 
commands separation of the races and school segregation is necessary to deter intermar- 
riage. The connection directly parallels the interest of the Amish parents in Yoder, who 
kept their children out of public high schools to avoid ‘worldly influences’ which would 
interfere with a child’s integration into the Amish faith community.’’ Id. at 326. 

68. Id. 

69. For another case ruling against a free-exercise claimant by denying both a burden 
on free-exercise and justifying a burden under the compelling-interest test see Mozert v. 
Hawkins County Bd. of Educ., 827 F.2d 1058 (6th Cir. 1987) (mandatory requirement of 
use of prescribed set of text books from grades one through eight opposed by parents on 
religious grounds). 

As is reflected in Smith, the application of the compelling-interest test itself is subject 
to considerable manipulation. While Justice O’Connor’s application of the test would 
result in denying a free-exercise exemption based on Oregon having a compelling interest 
in preventing the use of drugs (O’Connor’s concurrence Part III, Smith at 903, 110 S. 
Ct. at 1613)—Justices Blackman, Brennan and Marshall would allow the exemption based 
on a failure of the State to prove a compelling interest in preventing the petitioners 
limited sacramental use of a drug which has negligible, if any, other usage. See Smith 
at 913, 110 S. Ct. at 1618-19. 

As Justice Blackman notes, the precise interest to be considered is not the state’s 
broad interest in general enforcement of a statute but a more limited interest: ‘‘It is not 
the State’s broad interest in fighting the critical ‘war on drugs’ that must be weighed 
against respondents’ claim, but the State’s narrow interest in refusing to make an 
exception for the religious, ceremonial use of peyote.’’ Smith at 910, 110 S. Ct. at 1617. 
And he adds: 

The purpose of almost any law can be traced back to one or another of the 
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CONCLUSION 


Given the RFRA’s express intent to restore the pre-Smith compelling- ° 
interest standard, little can be expected to change for educational or 


other types of free-exercise claimants. As one author has ironically 
observed: 


In a statement that captures perfectly the hollowness of the pro- 
tection afforded by a compelling interest test, and the contradiction 
between the avowed purpose of the RFRA and its likely effect, 
Senator Biden claimed that the RFRA would simultaneously ‘‘pro- 
tect religious freedom and still prevent the use of peyote.’’”° 


While the expanding notion of religious belief and its conflation with 
purely personal dictates of conscience may create burdens upon the 
free-exercise clause unanticipated by the Framers, this rationale alone 
cannot justify departure from proper constitutional interpretation. There, 
however, still exist serious and legitimate questions regarding the rule 
laid down in Smith and whether it adequately safeguards the interests 
intended to be protected by the First Amendment. As has been shown 
by use of examples in the area of educational law, the Smith decision 
would often assure without question the application of neutral statutes 
even when those statutes created significant burdens on the free-exercise 
of religion. The RFRA, on the other hand, requires any governmental 
intrusion on free-exercise, even those created by generally applicable 
laws to be justified by a compelling governmental interest. The RFRA 
may, in fact, significantly benefit a limited number of free-exercise 
claimants insofar as it provides some basis, as opposed to Smith, for 
courts to rule against the government should courts be, however rarely, 
so inclined. Nevertheless, the RFRA may not be the panacea for free- 
exercise claimants some hoped for. For, as was illustrated in various 





fundamental concerns of government: public health and safety, public peace 
and order, defense, revenue. To measure an individual interest directly against 
one of these rarefied values inevitably makes the individual interest appear the 
less significant. 
Id. (quoting Clark, Guidelines for the Free-Exercise Clause, 83 Harv. L. REv. 327, 330- 
31 (1969). For a similar contrast see also Dutile, supra note 41, at 7. 
70. Ryan, supra note 12, at 1440. 

Furthermore, Ryan observes that the RFRA could positively hamper religious exercise 
by inducing legislatures to avoid enacting specific religious exemptions, knowing that 
the courts will do so if necessary: 

It seems possible that after passing this legislation, Congress—and state 
legislatures—could be content to allow courts to determine when exemptions 
should be granted. Rather than drafting exemptions into the pending legislation, 
legislatures may wish to avoid such issues altogether, particularly if they are 
controversial. . .. Content that they had done their part in passing the RFRA, 
Congress might then turn a deaf ear to future requests for specific statutory 
exemptions. 


Id. 
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educational claims, even those involving parental rights analogous to 
those found in Yoder, courts before Smith generally failed to rule 
against the government when applying the compelling-interest test. 
And in view of Congress’ stated intent in enacting the RFRA to return 
merely to pre-Smith standards, the RFRA promises to have an impact 
on free-exercise claims differing little from what the result would be 
under Smith or before. 


Edward Lyons* 
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A CLASH OF TITANS: COLLEGE FOOTBALL 
v. TITLE IX 


INTRODUCTION 


A ‘‘Clash of Titans’’ is developing on the field of college athletics. 
The contenders: college football’ and other revenue-producing sports 
versus Title IX,? the federal gender-equity legislation. Each in some 
way sees the other as its mortal enemy. Indeed, some feel that college 
athletics is not big enough for both—that one’s survival necessarily 
leads to the other’s demise. 

College football is the leviathan of college sports. To those in charge 
of administering university budgets, college football represents a legit- 
imate exercise of capitalism within an educational institution. It can 
generate enough revenue not only to support itself, but also to subsidize 
other (men’s and women’s) varsity sports,? and contribute to a univ- 
ersity’s overall operating budget.* To those looking for a way to boost 
expenditures on un- or under-funded women’s sports, however, college 
football is being targeted to share its wealth with the less fortunate, as 
the ‘‘deep pocket’’ of collegiate athletics.® 

Title IX of the 1971 federal Civil Rights Act is designed to ensure 
equality of opportunity for men and women at educational institutions 
that receive federal funds. To those who would benefit from its gender- 
equity mandates, Title IX constitutes a powerful weapon in their arse- 
nal. It carries threats of court-ordered (or even worse, court-designed) 





1. Although sports other than men’s football (such as men’s basketball) may produce 
revenue, football’s size and expense create the most difficult problems for a college or 
university in trying to comply with federal gender-equity standards. Thus, most references 
in this note will be to men’s football, as the typical profitable college sport. Moreover, 
the terms ‘‘university’’ and ‘‘college’’ are used interchangeably and denote all institutions 
of higher education. 

2. Title IX of the Education Amendments of 1972, codified at 20 U.S.C. § 1681 
(1988). 

3. Football programs are profitable at approximately 55% of National Collegiate 
Athletic Association (NCAA) Division I-A schools. Many of these schools use the revenues 
generated by football to fund women’s programs and non-revenue-producing men’s 
programs. Elizabeth Lee, Does a Real Solution Exist?, University, Oct. 1993, at 11, 15. 

4. For example, the University of Notre Dame’s five-year football television contract 
with NBC Sports (estimated at $35 million, plus $10 million in ‘‘additional rights fees’’ 
during 1991-1995) has resulted in a $30 - $35 million contribution to undergraduate 
financial aid. Gene Wojciechowski, Notre Dame’s Deal Shouldn’t Be a Shock, L.A. TiMEs, 
Feb. 8, 1990, Section C (Sports), at C1. In 1992 alone, Notre Dame transferred $7.1 
million of athletic revenue to non-athletic scholarship uses. Walton R. Collins, Future 
Perfect, NoTRE DAME MaGazINnE, Autumn 1993, at 3-4. 

5. Alexander Wolff, The Slow Track, Sports ILLUSTRATED, Sept. 28, 1992, at 52, 61. 
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compliance,® complete with financial damages awarded to compensate 
for individual injuries.’ To those charged with enforcing its provisions 
in the university setting, Title IX causes nothing less than gigantic 
headaches.*® 

Although no athletic department head (publicly) challenges the spirit 
of Title IX’s goal, many bemoan the difficulties in complying with the 
statute, especially in an era of shrinking athletic department budgets.® 
Indeed, many members of the National Collegiate Athletic Association 
(NCAA) insist that, but for the problems presented by college football, 
their athletic programs could comply with Title IX quite easily.’ 

Men’s football provides a visible target for a two-pronged attack by 
gender-equity proponents. First, because college football teams are 
significantly larger than teams in any other college sport,’! gender- 
equity proponents suggest reducing the number of players as a way to 
equalize participation opportunities available to both men and women. 
Second, because college football is significantly more expensive than 
any other sport,’? gender-equity proponents suggest reducing football 
scholarships and other expenses to make funds for women’s sports 
more available. In defense of football, its proponents argue that any 
reductions would be harmful to the popularity (and profitability) of the 
sport, and, in turn, harmful to college athletics as a whole. 





6. ‘‘Remedies for Title IX violations include: school self-compliance, . . . government 
ordered compliance, and . .. withholding federal funds.’’ Andrew Blum, Athletics in 
the Court — New Wave of Title IX School Bias Suits Hit, Nat’L L.J., Apr. 15, 1993, at 
as 

7. A 1993 suit filed against Howard University, Tyler v. Howard Univ., No. 
91CA11239, (D.C. Sup. Ct. June 24, 1993), resulted in a $1.1 million award to the 
women’s basketball coach for Title IX violations that included: a salary about half that 
of the men’s coach, inadequate office space and locker room facilities, and insufficient 
staffing. Howard has asked for a new trial. Christina Brennan & Gabby Richards, Women 
Taking to the Courts — Title IX Inaction Now Costing Schools, WAsH. Post, Aug. 7, 
1993, Sports, at f01. 

8. See Lee, supra note 3, at 15. 

9. See id. at 11, 15. 

10. See id. 

11. Although the NCAA allowed only 88 football scholarships in 1993, and has 
reduced that number to 85 for 1994 (See Lee, supra note 3, at 15), some schools field 
teams with up to 145 players. Note that the largest National Football League roster has 
only 45 players (See Wolff, supra note 5, at 61). In comparison, the largest women’s 
team in NCAA Division I is lacrosse, with an average size of 25 players and a maximum 
of 15 scholarships. NCAA GENnpErR-Equity TASK Force REpoRT, July 26, 1993, Attachment 
B. 

12. As an example, in 1992, Auburn University’s entire women’s athletic program 
awarded only 82 scholarships, while its men’s football team alone awarded the NCAA- 
maximum of 88. Carol Herwig, SEC Schools Seek Gender Equity by Adding Two Women’s 
Sports, USA Topay, June 4, 1993, Sports, at 11C. Additional expenses such as high 
coaching staff salaries ($500,000 annually at some schools) and training-table bills 
(estimated at $3,000 per day during football season) inflate football’s cost well beyond 
that of other sports. See Wolff, supra note 5, at 61. 
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Gender equity proponents, however, have misplaced their focus on 
football as a villain they must destroy. Although college football cannot 
be completely excluded from any Title IX compliance assessment,” 
nowhere does federal law require raiding football’s coffers'* to pay for 
women’s sports. Indeed, a successful football program may ultimately 
increase opportunities for women athletes. 

In an era of shrinking university budgets (from which athletic de- 
partments are not immune), does a way exist to both protect football 
and its benefits and provide women athletes with equality of opportu- 
nity? This note examines that issue in the wake of recent federal court 
interpretations of Title IX as well as new NCAA guidelines and athletic 
conference plans developed to help member institutions comply with 
Title IX. 

Part I of this note presents a historical summary of Title IX as it 
pertains to intercollegiate athletics, including the four most recent 
federal court interpretations. Part II summarizes actions taken by the 
NCAA, the Big Ten Conference and the Southeastern Conference to 
guide their member institutions toward Title [IX compliance, and com- 
pares those guidelines with the recent judicial interpretations of Title 
IX. Part III presents the argument for excluding revenue-producing 
sports from the gender-equity equation. Finally, Part IV suggests a 
compliance mechanism designed to accommodate the unique situation 
presented by revenue-producing sports. 


I. A History oF TITLE IX AS APPLIED TO ATHLETIC PROGRAMS 


A. The Early Years 


In 1971, Congress enacted Title IX of the Education Amendments of 
1972. The relevant part states: 


No person in the United States shall, on the basis of sex, be 
excluded from participation in, be denied the benefits of, or be 
subjected to discrimination under any education program or activ- 
ity receiving Federal financial assistance .. . .'° 


A series of exceptions, such as allowing single-sex fraternities and 
sororities, follows this general rule.*® The subsequent section provides 





13. See Lee, supra note 3, at 11, 15. 

14. ‘‘Raiding football’s coffers’ includes two attacks: first, reducing the funding 
available to football programs, which, in turn, reduces the scholarship money available, 
and might reduce the size of the team; and second, controlling the distribution of profits 
generated by football. 

15. 20 U.S.C. § 1681(a) (1988). 

16. 20 U.S.C. § 1681(a)(1)-(9) (1988). 
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for ‘‘positive’’ discriminatory actions in favor of the previously under- 
represented gender until the institution achieves equity.’” 

The broad language of Title IX quoted above led to virtual non- 
enforcement of its provisions against athletic programs for over fifteen 
years.**® The problem stemmed from the difficulty in interpreting the 
phrase ‘‘any education program or activity receiving Federal financial 
assistance.’’?? The question arose whether Title IX applied to an athletic 
program, if the program or individual sports did not directly benefit 
from federal funds. The dearth of legislative history concerning whether 
Congress intended to include intercollegiate athletics within the scope 
of Title IX only added to the confusion.”° 

In 1975, the Secretary of Health, Education and Welfare (HEW) 
promulgated Title IX implementation regulations which specifically 
included college athletic programs within Title IX evaluation guide- 
lines.21 In 1979, HEW’s Office of Civil Rights (HEW-OCR) published a 
related policy interpretation (hereinafter referred to as the ‘‘1979 Policy 
Interpretation’’) that included a more detailed method by which to 
measure equal athletic opportunity.”* Still, the federal court interpre- 
tations of Title IX varied. In fact, in the early 1980s the United States 
Courts of Appeals continued to exclude college athletics from the Title 
IX mandate as long as the particular sports team(s) or program(s) did 
not directly receive federal funds.”* 


B. The Grove City College Decision and Its Aftermath 


In 1984, the United States Supreme Court issued a landmark decision 
regarding the scope of Title IX. In Grove City College v. Bell,?* the 
Court held Title IX program-specific, and also ruled that its mandates 
applied to a specific program within an educational institution only if 
that program actually received federal funds.?® Federal funding to an 
institution itself was not program-specific enough to find Title IX 
violations in most college athletic programs.” 

This decision sent Congress back to the drawing board. By passing 
the Civil Rights Restoration Act of 1987,?” Congress explicitly discarded 





17. 20 U.S.C. § 1681(b) (1988). 

18. B. Glenn George, Miles to Go and Promises to Keep: A Case Study in Title IX, 
64 U. Coto. L. REv. 555, 558 (1993). 

19. See id. 

20. Cohen v. Brown Univ., 991 F.2d 888, 893 (1st Cir. 1993). 

21. 34 C.F.R. §§ 106.37 and 106.41 (1992). ‘‘A recipient [of federal funds] which 
operates or sponsors .. . intercollegiate . . . athletics shall provide equal opportunity for 
members of both sexes.’’ 34 C.F.R. § 106.41(c) (1992). 

22. 44 Fed. Reg. 71,413 (1979). 

23. See George, supra note 18, at 558. 

24. 465 U.S. 555, 104 S. Ct. 1211 (1984). 

25. Id., 465 U.S. at 574, 104 S. Ct. at 1221. 

26. See George, supra note 18, at 558. 

27. 20 U.S.C. § 1687 (1988). 
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the Supreme Court’s program-specific interpretation in favor of an 
institution-wide application. In the new legislation, Congress defined 
‘“‘program or activity’’ for Title [IX purposes as ‘‘all of the operations 
of ...a college, university, or other postsecondary institution.’’”* 


C. Interpreting Title IX 


The Department of Education’s Office of Civil Rights (DED-OCR), the 
federal agency currently charged with policing Title IX implementation 
at educational institutions, adopted the HEW-OCR’s 1979 Policy Inter- 
pretation.2? According to the 1979 guideline, Title IX compliance in- 
vestigators should evaluate an institution’s athletic program against the 
following factors in order to determine if both genders have equal 
access: 


(1) Whether the selection of sports and [the] levels of competition 
effectively accommodate the interests and abilities of members of 
both sexes; 

(2) The provision of equipment and supplies; 

(3) Scheduling of games and practice time; 

(4) Travel and per diem allowance; 

(5) Opportunity to receive coaching and academic tutoring; 

(6) Assignment and compensation of coaches and tutors; 

(7) Provision of locker rooms, practice and competitive facilities; 
(8) Provision of medical and training facilities and services; 

(9) Provision of housing and dining facilities and services; 

(10) Publicity.°° 


The same regulation stipulates that: 


Unequal aggregate expenses for members of each sex or unequal 
expenditures for male and female teams if a recipient operates or 
sponsors separate teams will not constitute noncompliance ... 
but [a court] may consider the failure to provide necessary funds 
for teams for one sex in assessing equality of opportunity for 
members of each sex.*! 


The 1979 Policy Interpretation synthesized these regulations into 
three main areas: 





28. Id. 

29. In 1979, Congress split HEW into the Department of Education (DED) and the 
Department of Health and Human Services. DED became the agency charged with Title 
IX enforcement authority and adopted the original HEW policies as its own. Cohen v. 
Brown Univ., 991 F.2d at 895. 

30. 34 C.F.R. § 106.41(c)(1)-(10) (1992). 

31. 34 C.F.R. § 106.41(c) (1992). 
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Athletic Financial Assistance (Scholarships);%? 

Equivalence in Other Athletic Benefits and Opportunities;** 
and 

Effective Accommodation of Student Interests and Abilities.** 


Under the third category (hereinafter referred to as the ‘‘Effective 
Accommodation Criteria’), the 1979 Policy Interpretation mapped ‘‘a 
trinitarian model under which the university must meet at least one of 
three benchmarks’’:** 


(1) Whether intercollegiate level participation opportunities for 
male and female students are provided in numbers substan- 
tially proportionate to their respective enrollments; or 

(2) Where the members of one sex have been and are underre- 
presented among intercollegiate athletes, whether the insti- 
tution can show a history and continuing practice of program 
expansion which is demonstrably responsive to the develop- 
ing interest and abilities of the members of that sex; or 
Where the members of one sex are underrepresented among 
intercollegiate athletes, and the institution cannot show a 
continuing practice of program expansion such as that cited 
above, whether it can be demonstrated that the interests and 
abilities of the members of that sex have been fully and 
effectively accommodated by the present program.*® 


Hereinafter, these benchmarks will be referred to respectively as: (1) 
the Substantial Proportionality Test; (2) the Program Expansion Test; 
and (3) the Interests and Abilities Test. 

In 1987, the United States District Court for the Eastern District of 
Pennsylvania held that Title IX could be violated without showing a 
university’s specific intent to discriminate against women.*” A court 
could find benign or neutral acts discriminatory if their effects slowed 
the progress of women’s sports in any manner—even if a particular 
action, such as dropping one men’s and one women’s sport from the 
varsity roster, affected men and women equally. 

Finally, in April 1990, the DED-OCR issued the Title IX Athletics 
Investigator’s Manual (hereinafter referred to as the ‘‘1990 Investigator’s 
Manual’’) for use by the DED-OCR in conducting Title IX investiga- 
tions.** The Manual requires that DED-OCR investigators use an ‘‘overall 





. 34 C.F.R. § 106.37(c) (1992). 

. 34 C.F.R. § 106.41(c)(2)-(10) (1992). 

. 34 C.F.R. § 106.41(c)(1) (1992). 

. Cohen v. Brown Univ., 991 F.2d at 897. 

. 44 Fed. Reg. at 71,418 (emphasis added). 

. Haffer v. Temple Univ., 678 F. Supp. 516 (E.D. Pa. 1987). 

. Cohen v. Brown Univ., 809 F. Supp. 978, 984 (D.R.I. 1992). 
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approach,’’ and review an institution’s entire athletic program for 
gender-equity compliance.*® The Manual also states that ‘‘an investi- 
gation may be limited to less than all three of [the] major areas [set 
out in the 1979 Policy Interpretation**] where unique circumstances 
justify limiting a particular investigation to one or two of these major 
areas.’’*? 


D. Recent Cases Under Title IX 


Since Congress passed the Civil Rights Restoration Act of 1987, 
interest has grown in filing gender equity lawsuits.*? At least eleven 
suits were filed in 1992 and the early part of 1993, each an attempt to 
force a university to better accommodate its women athletes.*? Some 
universities have settled out of court,** but the federal courts have 
decided four of these cases. Summaries of each follow in chronological 
order.*® 


1. Cook v. Colgate University*® 


Five members of the women’s ice hockey team filed suit in 1988 to 
force Colgate University to elevate the sport from club to varsity status.*’ 
The university had denied the club’s varsity application four times 


since 1979.** The District Court concluded that the Title VII** three- 
part assessment delineated the proper approach to evaluating the plain- 
tiffs’ claim. The court stated that:5° 


1. The plaintiff must establish a prima facie case of discrimina- 
tion. 





39. Id. 

40. See supra notes 32-34. 

41. Cohen v. Brown Univ., 809 F. Supp. at 984 (emphasis added). 

42. See Brennan, supra note 7, at f01 (WasH. Post, Aug. 7, 1993). 

43. Carol Herwig, Colgate Prevails in Title IX Appeal, USA Topay, Apr. 28, 1993, 
Sports, at 9C. 

44. Auburn University and the University of Texas have settled out of court. Carol 
Herwig, Texas Case Advances Gender Equity Quest, USA Topay, July 19, 1993, Sports, 
at 8C. 

45. Although all four cases have been reviewed by the appellate courts, the analyses 
included herein are based on district court opinions, which provide more detailed sets 
of facts and more complete analyses of the applicable laws. 

46. 802 F. Supp. 737 (N.D. N.Y. 1992), vacated and remanded on other grounds, 
992 F.2d 17 (2d Cir. 1993). See infra note 55. 

47. 802 F. Supp. at 739. 

48. Id. at 740. 

49. Title VII of the Civil Rights Act of 1964, codified at 42 U.S.C. §§ 2000e to 2000e- 
17 (1988). Title VII concerns employment discrimination, however, not educational 
discrimination. 

50. Cook v. Colgate Univ., 802 F. Supp. at 743. 
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If the plaintiff succeeds, the burden shifts to the defendant 
institution to provide legitimate, nondiscriminatory justifica- 
tions for its conduct or decision. 

If the defendant then succeeds, the plaintiff must show the 
pretextual character of the defendant’s reasons. 


The court concluded that the plaintiffs established their prima facie 
case primarily because of the extreme funding disparity between the 
two teams.*’ The court brushed aside Colgate’s contention that the court 
compared ‘‘apples and oranges’’ by comparing financial support pro- 
vided to the men’s varsity ice hockey team (which the university nearly 
fully funded, as is customary for varsity sports) with the financial 
support provided to the women’s club team (which was commensurate 
with funding for other club sports).5? The court justified its approach 
by stating that because Colgate itself created the men/women, varsity/ 
club distinction, it could not rely on that distinction to justify the 
funding disparity.** Colgate offered several other explanations for the 
disparate treatment, but the plaintiffs successfully proved them all 
pretextual.®* Since the plaintiffs satisfied the three-step (Title VII) test, 
the court ordered Colgate to elevate women’s ice hockey to a varsity 
sport and to bring its amenities and administration to a level comparable 
to the men’s program.®® 


2. Favia v. Indiana University of Pennsylvania*® 


In 1991, because of reduced state funding, Indiana University of 
Pennsylvania (IUP) cancelled four varsity sports programs: women’s 
gymnastics and field hockey, and men’s soccer and tennis.*’ In re- 
sponse, members of the two women’s teams filed a class action seeking 
an injunction to prohibit IUP from discontinuing their programs.** The 
court looked directly to Title IX for an assessment method, and consid- 
ered only the Effective Accommodation Criteria from the DED-OCR’s 
1979 Policy Interpretation. The court granted the injunction after de- 





51. The 1990-91 budget for the men’s varsity ice hockey program was $238,561, plus 
$327,616 in scholarships; the women’s club ice hockey budget was $4,600, with no 
scholarships. Id. at 744 ns.6-7. The plaintiffs also offered proof of disparate treatment in 
coaching staffs and locker room facilities. Id. at 744-45. 

52. Id. at 743. 

$3. Id. 

54. Id. at 745-52. 

55. The appellate court vacated and remanded the district court decision because of 
mootness. By the time the team could be reinstated, the plaintiffs would have graduated 
from Colgate. Since the women were no longer eligible to participate on the team, and 
since the suit was not filed as a class action, the court could award no remedy to the 
plaintiffs. Cook v. Colgate Univ., 992 F.2d at 17. 

56. 812 F. Supp. 578 (W.D. Pa. 1993), aff'd, 7 F.3d 332 (3d Cir. 1993). 

57. 812 F. Supp. at 580. 

58. Id. at 579. 
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termining that IUP’s athletic program could not pass even one element 
of the trinitarian test.*° 

With regard to the Substantial Proportionality Test, the court reviewed 
the statistical makeup of IUP’s athletic programs. Prior to the cutbacks, 
IUP fielded nine men’s and nine women’s varsity teams. After the 
cutbacks, each gender had seven varsity teams. Before the university 
eliminated the sports, women comprised approximately 55.6% of IUP’s 
student body, but only 37.8% of the athletes. The cutbacks reduced 
the percentage of women athletes to 36.5%. The women lost out on 
scholarship awards as well: in 1990-91, women received only 21% of 
all scholarship funds.® 

With regard to the Program Expansion Test, the court found that 
IUP’s progress toward gender-equity had stalled for over a decade. The 
university formed its first women’s varsity team in 1970. By 1982, the 
women’s roster had grown to ten teams; but by 1991, only nine 
remained.” At the trial, IUP administrators testified that they had 
planned to replace the disbanded women’s teams with women’s varsity 
soccer ‘‘sometime in the future when there was less of a financial 
crunch at the university.’’** The court responded by saying: ‘‘You can’t 
replace programs with promises.’’™ 

IUP still could have prevailed on the merits if it could have proven 
that its athletic programs satisfied the Interests and Abilities Test. Not 
surprisingly, the testimony of the plaintiffs themselves refuted IUP’s 
assertion that the women’s interests were fully accommodated.® 


3. Cohen v. Brown University® 


The facts of this case parallel Favia v. Indiana University of Penn- 
sylvania. Members of the women’s varsity gymnastics and volleyball 
teams, which Brown University demoted to club status, filed a class 
action seeking an injunction to force Brown to restore the teams to 
varsity status.®’ In 1991, Brown had downgraded both women’s teams, 
along with the men’s varsity golf and water polo teams, as part of a 
‘‘belt-tightening’’ measure.® The district court, after evaluating Brown’s 
athletic program against only the Effective Accommodation Criteria 
and its trinitarian test, issued an injunction which both reinstated the 
varsity status of the women’s teams, and prohibited Brown from 





59. Id. at 584-85. 

60. Id. at 580. 

61. Id. at 580, 586. 

62. Id. at 581. 

63. Id. at 580. 

64. Id. at 585. 

65. Id. 

66. 809 F. Supp. 978 (D.R.I. 1992), aff'd, 991 F.2d 888 (1st Cir. 1993). 
67. 809 F. Supp. at 978. 

68. Id. at 979. 





360 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 20, No. 3 


‘‘eliminating or reducing the status of any other Brown-funded wom- 
en’s intercollegiate athletic teams unless the percentage of ‘opportu- 
nities’ to participate in intercollegiate athletics equals the percentage 
of women enrolled in the undergraduate program.’’® 

First, Brown failed the Substantial Proportionality Test. Although 
Brown offered fifteen women’s varsity teams and sixteen men’s varsity 
teams (accommodating a total of 894 athletes),”° the participation ratios 
(36.7% women, 63.3% men) did not meet the ‘‘substantial propor- 
tionality’’ criterion when compared with the gender proportions in 
the undergraduate student body (47.6% women, 52.4% men).”' After 
the 1992-93 decision to demote the four varsity sports, the participa- 
tion ratios were virtually unchanged (36.6% women, 63.4% men).” 
This might have worked in Brown’s favor had two other factors not 
worked against the university: the women’s budget reduction exceeded 
the men’s budget reduction by almost 300%;73 and women comprised 
48% of the student body but only 37% of the athletes. 

Second, Brown failed the Program Expansion Test. Brown's devel- 
opment of women’s athletics screeched to a halt after the creation of 
the first fourteen women’s varsity sports between 1971 and 1977, the 
first six years after Brown became co-educational.”* The court found 
that this did not demonstrate a historical commitment to achieving 
gender equity. 





69. Id. at 980. 

70. Id. 

71. Id. at 981. 

72. The men did lose more individual participation opportunities than the women, 
although the parties disputed the numbers presented at trial. According to data presented 
by the plaintiffs and accepted by the district court, demoting the four sports resulted in 
the following changes in participation opportunities: 

Men’s Sports Women’s Sports 
positions (%) positions (%) 
pre-cutback 566 63.3% 328 36.7% 
positions cut 37 61.7% 23 38.3% 
post-cutback 529 63.4% 305 36.6% 
Since the cutbacks tracked the relative percentages of pre-cutback male/female partici- 
pation opportunities, the post-cutback ratios remained the same as the pre-cutback ratios. 
Id. 
73. Demoting the four sports saved a total of $77,832, as follows: 
women’s volleyball: $ 37,127 
women’s gymnastics: 24,910 
$ 62,037 








men’s water polo: $ 9,250 
men’s golf: 6,545 
$ 15,795 
Thus, the women’s sports contributed nearly four times the budget savings of the men’s 
sports. Id. 
74. Brown became co-educational in 1971. In 1982, Brown added the fifteenth 
women’s varsity sport, winter track. Since then, Brown has not expanded the women’s 
program at all. Id. 
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Finally, Brown failed the Interests and Abilities Test. In addition 
to asserting their own unmet interests in volleyball and gymnastics, 
the plaintiffs pointed to other women’s club sports which could field 
competitive teams if raised to varsity status.” 

Brown’s defense rested largely on the method the court used in 
applying the Title IX standards to the athletic program as a whole. 
Brown contended that the court could not evaluate Title IX compliance 
based solely on an evaluation of the Effective Accommodation Crite- 
ria.”* Rather, Brown felt that the court also should have considered 
the nine elements of the ‘‘Equivalence in Other Athletic Benefits and 
Opportunities Criteria’’ contained in the statute.”” The court rejected 
this construction. Relying on the 1990 Investigator’s Manual and the 
1979 Policy Interpretation, the court stated that ‘‘a finding of violation 
under Title IX may solely be limited to [an analysis under 34 C.F.R. 
§] 106.41(c)(1).””8 

The court did, however, review Brown’s athletic program against 
several other elements of the statute,” and found substantial noncom- 
pliance with Title IX in those areas as well. The clearest violations 
consisted of unequal funding for operating expenses, recruiting budg- 
ets, and coaches’ salaries.*° The court also briefly addressed the 
disparity between men’s and women’s equipment, supplies, facilities, 
and publicity.*! On appeal, the First Circuit affirmed the grant of the 
injunction, using much of the same reasoning in its review.*” 





75. The plaintiffs offered evidence that the women’s fencing, rugby, water polo and 
sailing club teams were also interested in (and capable of) becoming varsity teams. Id. 
at 991-93. 

76. 809 F. Supp. at 988-89. 34 C.F.R. § 106.41(c)(1). 

77. 809 F. Supp. 988-89. 34 C.F.R. § 106.41(c)(2)-(10). 

78. The court noted: 

First, ... the Policy Interpretation distinguishes and discusses 106.41(c)(1) 
separately from the nine other factors contained in 106.41(c). Second, the Policy 
Interpretation states that a finding of noncompliance under 106.41(c)(1) may be 
based upon ‘disparities of a substantial and unjustified nature ... in the 
institution’s program as a whole,’ or based upon ‘disparities in . . . individual 
segments of the program [which] are substantial enough in and of themselves 
to deny equality of athletic opportunity.’ 44 Fed. Reg. at 71,417, 71,418 
[omissions in cited material]. Third, . .. the Investigator’s Manual .. . states 
... that intercollegiate athletic investigations may be limited to less than all 
three of these major areas [when justified by] unique circumstances .... 
809 F. Supp. at 989. 

79. 809 F. Supp. at 994-97, 34 C.F.R. § 106.41(c)(2)-(10). 

80. Women’s sports received only 29% of the university athletic budget, 22% of the 
recruiting budget, and 28% of the coaching salary budget. 809 F. Supp. at 995. 

81. For example, the women’s ice hockey team got new uniforms only every four or 
five years, while the men’s team got new uniforms every one or two years. The court 
also made general assertions about unequal facilities and unequal publicity support. Id. 
at 995-97. 

82. Cohen v. Brown Univ., 991 F.2d 888 (1st Cir. 1993). 
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4. Roberts v. Colorado State University® 


In this case, former members of the women’s varsity softball team 
sought a court-ordered reinstatement of their team, which Colorado 
State University (CSU) had eliminated for financial reasons.* In keeping 
with the ‘‘overall assessment’’ approach of Cohen v. Brown University 
and Favia v. Indiana University of Pennsylvania, the court evaluated 
the opportunities provided to women in CSU’s athletic program as a 
whole, and applied the trinitarian test of the Effective Accommodation 
Criteria.*® 

To prove that CSU failed the Substantial Proportionality Test, the 
women presented data which showed that over a twelve-year period 
beginning with the 1980-81 academic year, the average disparity be- 
tween the percentage of women in the student body and the percentage 
of women in the athletic program was 14.1%. For the 1992-93 academic 
year, after termination of the women’s softball team, the gap stood at 
10.6%. Using the rationale employed in Cohen v. Brown University, 
that an 11% disparity was unacceptable and in violation of the ‘‘sub- 
stantial proportionality’’ requirement,®* the court considered CSU’s 10.6% 
gap unacceptably high. 

To prove that CSU failed the Program Expansion Test, the plaintiffs 
offered evidence that CSU’s last major effort to increase opportunities 
for women occurred in the 1970s, when the university increased the 
total number of women’s varsity teams from zero to eleven.®’ The court 
rejected CSU’s main defense for its inaction: that termination of the 
18-member women’s softball team, coupled with the simultaneous ter- 
mination of the 55-member men’s baseball team, actually increased the 
effective level of women’s participation for 1992-93. The court stated 
that the ‘‘relevant period of inquiry as to CSU’s .. . expansion efforts 
is the era in which CSU was put on notice that female athletes’ 
participation rates were not substantially proportionate to female un- 
dergraduate enrollment.’’®® The court determined that this occurred at 
least as early as 1983, when the DED-OCR conducted a Title IX com- 
pliance review of CSU’s athletic programs.” Thus, the limited effect of 





83. 814 F. Supp. 1507 (D. Colo. 1993), aff'd sub nom. Roberts v. Colorado State Bd. 
of Agric., 998 F.2d 824 (10th Cir. 1993), cert. denied, 114 S. Ct. 580 (1993). 

84. 814 F. Supp. at 1507. 

85. . at 1510-11. 

86. . at 1511-13. 

87. . at 1513-14. 

88. . at 1514-15. 

89. . at 1515. 

90. Since 1980-81, women lost four varsity sports, and men lost only three. By 1992- 
93, opportunities for women dropped from 183 positions to 120, whereas opportunities 
for men dropped from 246 to 198. Thus, women lost 63 positions (a 34.4% decrease) 
while men lost only 48 (a 19.5% decrease). Following are the effective athletic partici- 
pation ratios, during a time when the student body was, on average, 48% women and 
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CSU’s 1992-93 actions did not mitigate the effects of CSU’s inaction 
during the 1980-91 period. 

Finally, CSU failed the Interests and Abilities Test. Considering the 
popularity of women’s softball at CSU itself, and the growing popularity 
of the sport at the high schools from which CSU recruited approximately 
75% of its student body, the court concluded that nothing less than 
full reinstatement would satisfy Title IX.” 


E. The Message from the Federal Courts 


The district court did not send a clear message in Cook v. Colgate 
University. By merely comparing the men’s and women’s ice hockey 
programs, the district court’s analysis lacked a comprehensive evalua- 
tion of Colgate’s athletic program. The opinion noted the undergraduate 
male/female ratio, recounted the number of varsity teams offered, and 
provided a gross comparison of the athletic program budgets. Nowhere, 
however, did the court systematically assess Colgate’s athletic program 
under either of the federal policy statements concerning Title IX. Rather, 
the court used the Title VII employment discrimination analytical 
model. Had the Second Circuit not vacated the decision on other 
grounds, the reasoning used by the district court might not have 
withstood an appeal on the merits when compared against the well- 
developed and well-reasoned opinions affirmed by the First and Third 
Circuits in Cohen v. Brown University and Favia v. Indiana University 
of Pennsylvania, respectively. 

These latter two cases, taken together, provide colleges and univer- 
sities with a clearer understanding of how a court will assess Title IX 
compliance. First, a court will strongly consider the DED-OCR 1979 
Policy Interpretation and the 1990 Investigator’s Manual when inter- 
preting the language of Title IX. Second, the Effective Accommodation 
Criteria, which constitutes the heart of Title IX compliance, might be 
the sole criterion considered by a court. Third, a university does not 
satisfy the Effective Accommodation Criteria if it cannot meet at least 


one element of the 1979 Policy Interpretation trinitarian test which 
states that: 


1) An athletic program satisfies the Substantial Proportionality 
Test if the institution can prove that male and female athletes 
participate in percentages near the percentages of male and female 
undergraduate students. Although the court decisions do not spec- 
ify an acceptable deviation from strict proportionality, Cohen v. 





52% men: 
1980-81 women: 42.7% men: 57.3% 
1992-93 women: 37.7% men: 62.3% 
Id. at 1514-15. 
91. Id. at 1516-18. 
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Brown University suggests that an 11% disparity is unacceptably 
high.* 

2) An athletic program satisfies the Program Expansion Test if 
the institution can demonstrate continued efforts toward raising 
the level of participation of the underrepresented gender. Although 
the decisions do not precisely define ‘‘continued expansion,’’ both 
the IUP and Brown decisions make it clear that a decade without 
any program expansion is unacceptable.” 

3) An athletic program satisfies the Interests and Abilities Test 
if the institution can demonstrate full and effective accommodation 
of the underrepresented gender by the current athletic program. 
This test presents an almost impossible hurdle for an institution 
to overcome. If a group of athletes brings suit because of a 
perceived inequity, and if the court agrees to hear the case, the 
court has essentially rendered moot any effort by the defendant- 
institution to prove that its program meets the needs of the un- 
derrepresented gender. 


Roberts v. Colorado State University adds two important considera- 
tions to the Program Expansion Test. First, notwithstanding financial 
hardships, a university cannot justify decreasing women’s opportuni- 
ties—even if the net effect on women’s sports is less than the net effect 
on men’s sports—if the institution has never reached the level of full 
and effective accommodation as defined by the Substantial Proportion- 
ality Test.°** Second, the relevant period of inquiry for assessing an 
institution’s overall approach to meeting the women athletes’ needs 
may extend back in time for a decade or more to the point at which 
the institution first became aware of potential Title IX noncompliance.” 
Additionally, Roberts suggests that as little as a 10.6% difference 
between the number of women athletes and women undergraduates is 
still too high.% 


II. COLLEGES AND UNIVERSITIES RESPOND 


When universities realized that Title IX compliance would cost less 
than settling or defending lawsuits,*” the NCAA, the Big Ten Confer- 
ence, and the Southeastern Conference began proactive efforts to ensure 





92. Cohen v. Brown Univ., 809 F. Supp. at 991. 
93. Favia v. Indiana Univ. of Pa., 812 F. Supp. at 581; Cohen v. Brown Univ., 809 
. Supp. at 991. 

94. Roberts v. Colorado State Univ., 814 F. Supp. at 1512-13. 

95. Id. at 1514. The court assessed CSU’s efforts to achieve gender equity beginning 
in 1981. This is significant because the DED had not notified CSU of potential Title IX 
violations until 1983, and because Congress had not specifically applied Title IX to 
athletics until 1988. 

96. Id. at 1513. 

97. See Brennan, supra note 7, at {01 (WaAsH. Post, Aug. 7, 1993). 
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equal opportunities for women. Summaries of each organization’s 
approach follow. In reviewing the various plans, the reality of the 
‘“‘Clash of Titans’’ becomes clear. Although the organizations strive 
toward Title IX compliance, an underlying push to protect men’s 
football from the Title IX ‘‘ax’’ has led to a group of Title IX compliance 
plans which may not withstand challenges in court. 


A. The NCAA Gender-Equity Study 


In 1992, the NCAA commissioned a Gender-Equity Task Force to 
study the Title IX compliance issue. The Task Force issued a report” 
which indicated that ‘‘few if any athletic programs complied with Title 
IX in terms of participation, financial support and coaching.’ In 
general, the task force found that across the NCAA’s Division I-A,’ 
on average, women make up about 50% of all college students, but 
only 31.8% of all varsity athletes; women’s varsity teams receive only 
30% of all athletic scholarship money, 23% of all operating dollars, 
and 17% of all recruiting funds.’ 

Table 1 presents a summary of the results of the study for Division 
I-A institutions, on a per-school average.’ The data include men’s 
football, which skews the numbers in favor of the men.’ 





98. Other individual institutions (such as the California State University system) have 
developed school-specific plans to comply with Title IX. The plans discussed herein, 
however, have greater significance in this note because they affect large organizations 
with generally powerful men’s football programs. 

99. NCAA GENpeErR-Equity Task Force Report, July 26, 1993. 

100. Carol Herwig, Equity Measures Recommended, USA Topay, Aug. 9, 1993, Sports, 
at 8C. 

101. Division I-A includes the universities with the most prominent athletic programs, 
such as members of the Big Ten, Pacific-10, and Southeastern Conferences. 

102. See NCAA Report, supra note 99, at 1. 

103. Carol Herwig, Study Results Echo Inequality Women Know All Too Well, USA 
Topay, Mar. 12, 1992, Sports, at 7C. The original data included survey results from 201 
of 298 universities in the NCAA’s Division I-A. The institutions that did not respond to 
the survey were largely private institutions that were not required to comply with state 
or federal disclosure laws. Douglas Lederman, Men Outnumber Women and Get Most of 
Money in Big-Time Sports Programs, CHRON. OF HIGHER Epuc., Apr. 8, 1992, at A1, A37- 
40. 

104. Men’s football allows a maximum of 88 scholarships at an average of $8,000 per 
player. Some men’s teams can be as large as 145 members. Some major programs pay 
an average coaching staff salary of $500,000. See Wolff, supra note 5, at 61. When the 
Table 1 data are adjusted for these football numbers, the ratios between the men’s and 
women’s programs are much closer to 1:1. 
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TABLE 1 
NCAA Division I-A Sports 
(averages per school) 


Male/ 
Female 
Men’s Sports Women’s Sports’ Ratio 


Number of participants* 240.1 (68.2%) 111.7 (31.8%) 3.231 
Number of scholarships 141.7 65.5 22:1 
Scholarship expenses $849,130 $372,800 2.3:1 
Recruiting expenses $139,152 $ 28,840 4.8:1 
Operating expenses $612,206 $179,078 3.4:1 


Head coaches’ salaries $272,057 $149,750 1.8:1 


Assistants’ combined $353,339 $ 78,131 4.5:1 
salaries 


* NCAA Division I-A schools have an average undergraduate population 
of 50.5% women and 49.5% men. 


Table 2 presents a financial comparison between men’s and women’s 
basketball, a sport in which the genders have approximately equal team 
sizes and equipment needs.’ The basketball data show that, on average, 


women’s sports receive only one-third to one-half the financial support 
provided to men’s sports. In addition, coaches of women’s sports 
receive roughly half the compensation received by coaches of men’s 
sports. 


TABLE 2 
DIvISION I-A BASKETBALL 
(averages per school) 


Male/ 
Female 
Men Women Ratio 
Scholarship expenses $124,407 $105,873 12:1 


Recruiting expenses $ 45,917 $ 14,268 3.2:1 
Operating expenses $167,097 $ 60,644 2.8:1 
Head coaches’ salaries $ 71,511 $ 39,166 1.8:1 
Assistants’ combined salaries $ 75,311 $ 35,477 24:1 


In response to this data, the Task Force made three recommendations, 
two of which the NCAA membership adopted at its annual meeting in 
August, 1993.1 





105. Carol Herwig, Study Results Echo Inequality Women Know All Too Well, (USA 
Topay, Mar. 12, 1992), Sports, at 7C. 
106. See Herwig, supra note 100, at 8C (USA Topay, Aug. 9, 1993). 
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First, the report defined ‘‘gender equity’’ as: ‘‘when the participants 
in both the men’s and women’s sports programs would accept as fair 
and equitable the overall program of the other gender.’’’” It included 
four gender-equity standards on which member institutions were sched- 
uled to vote at the NCAA Convention in January, 1994:'% 


1. It is the responsibility of the Association’s members to comply 
with Federal and state laws regarding gender equity. 

2. The Association should not adopt legislation that would pre- 
vent member institutions from complying with applicable gender- 
equity laws. 

3. The Association should adopt legislation to enhance member 
institutions’ compliance with applicable gender-equity laws. 

4. The activities of the Association should be conducted in a 
manner free of gender bias. 


Beginning in 1994-95, a member university’s ‘‘commitment to gender 
equity’’ will become one of four criteria that the NCAA considers 
during a member institution’s certification review.'°° 

Second, the report recommends that member institutions develop and 
encourage certain identified ‘‘emerging’’ women’s sports: archery, bad- 
minton, bowling, crew, ice hockey, squash, synchronized swimming, 
team handball and water polo." 

The NCAA, however, deferred for further study the third, and most 
expensive, recommendation—increased limits on scholarships for cer- 
tain women’s sports.''! The gender equity task force will present the 
results of this additional study no later than the 1995 NCAA conven- 
tion.’ 

The task force included the most controversial segment of the report— 
the so-called ‘‘proportionality’’ clause—as a guideline only,’ and not 
for enactment into the NCAA by-laws. As defined in the report, ‘‘pro- 
portionality’’ compares the male/female athletic participation ratio with 
the male/female undergraduate student ratio.''* The report does not 
provide specific guidelines for acceptable deviations, presumably be- 
cause the clause will not become part of the NCAA by-laws, and thus, 
will not be enforceable through NCAA sanctions. 

Through the report and related recommendations, the NCAA appears 
to be moving forward in terms of requiring gender-equity compliance. 
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In reality, however, the report does little more than mandate compliance 
with federal and state law, and places the burden of compliance on 
the individual member institutions. It offers little in the way of concrete 
plans or objectives to push the schools toward full Title IX compliance. 
It does not specify a date by which institutions must fully comply with 
Title IX.1"° Moreover, several aspects of the report and the ensuing 
debate raise concerns, especially in light of the recent federal court 
decisions. Indeed, an institution which blindly adheres to the report’s 
recommendations could end up in court anyway. 

First, the definition of ‘‘gender equity’’ presents problems. What 
women’s program would not ‘‘accept as its own’’ the benefits and 
attention bestowed on many men’s football and basketball programs— 
benefits partly derived from the revenue generated by those sports? 
Conversely, could men ever ‘‘accept as their own’’ a women’s program 
that might never attract significant national attention or generate reven- 
ues in the absence of professional leagues for women to help create a 
high level of interest in the college ‘‘farm teams’’? This ‘‘acceptance’’ 
standard provides no objective guidelines by which to evaluate an 
institution’s progress toward gender equity. 

Second, by allowing (or more properly, by requiring) the universities 
to self-police, without the threat of an NCAA sanction to ensure com- 
pliance other than the rarely-used ‘‘death penalty’’ for flagrant viola- 
tions,'*® the NCAA has, in effect, sanctioned ‘‘business as usual.”’ 
Judgment errors while ‘‘self-policing’’ or ‘‘self-monitoring’’ led to the 
lawsuits discussed above. None of the universities set out to violate 
Title IX, and some even made decisions that they thought would comply 
with Title IX.'"” Yet these good-faith actions resulted in lawsuits decided 
against the institutions. 

Third, the NCAA’s failure to raise ‘‘proportionality’’ to a mandate 
dilutes the intent of the DED-OCR’s 1979 Policy Interpretation. Under 
that guideline, an institution which can objectively pass the Substantial 
Proportionality Test satisfies the Effective Accommodation Criteria. The 
institution need offer no further proof of Title IX compliance. Logically, 
it seems that the NCAA should mandate proportionality to force its 
members to comply with federal law. However, logic apparently had 
nothing to do with the NCAA’s recommendations. Indeed, comments 
by some members of the Task Force leave little doubt that the decision 
to make ‘‘proportionality’’ merely a guideline resulted from deliberate 
moves to protect men’s football.'"* It remains to be seen whether the 
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NCAA has done anything more than provide its member institutions 
with a roadmap to federal court. 


B. The Big Ten Conference Approach 


According to an April 8, 1992 Chronicle of Higher Education report,'"® 
the Big Ten’s athlete/student body gender ratios roughly track those of 
NCAA Division I-A institutions: an average of 50% female students, 
but only 31% female athletes.'7° So in May 1992, Big Ten faculty 
representatives and athletic directors met to set a goal for achieving 
gender equity in athletics by using the familiar ‘‘proportionality’’ cri- 
terion. The representatives voted 10 to 1 in favor of a proposal requiring 
at least 40% women athletes by August 1, 1997.'*' (The dissenting 
university was not identified.)'?? With 6,640 participation opportunities 
in the conference, the men could lose up to 640 slots to women in 
order to achieve this 60-40 balance.'*? The proposal did not provide 
specific guidelines for achieving that balance. 

Evaluating this plan against federal court interpretations of Title IX, 
it appears the Big Ten may be on no firmer legal ground than the 
NCAA. Roberts v. Colorado State University points out that the 10% 
differential that would result from the 60-40 proposal does not satisfy 
the Substantial Proportionality Test.'*4 

Adoption of the plan may, however, allow the Big Ten institutions 
to satisfy the Program Expansion Test by demonstrating their continuing 





blow many feared, while making few people on either side of the issue entirely happy. . . . 
It stopped short of demanding an exact and immediate division of money and other 
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commitment to gender equity. But again, federal court decisions inti- 
mate that adding one or two women’s programs over a five-year period 
might not demonstrate the required level of commitment, especially 
when a university’s historical commitment to gender equity might be 
evaluated from the early 1980s.'2° Only time will tell if the Big Ten’s 
moves will satisfy the federal courts. 


C. The Southeastern Conference Approach 


The Southeastern Conference’s approach to gender equity seems weaker 
than the Big Ten’s approach, because its plan does not include any 
objective evaluation criteria such as numerical proportionality. In June 
1993, the conference adopted a policy requiring its members to provide 
at least two more women’s varsity sports than men’s varsity sports, 
effective August 1, 1994. This would raise the required totals to nine 
women’s and seven men’s varsity teams (including men’s football). 
Additionally, three of the women’s sports must be team sports.'?° Each 
institution must file a report by June 1, 1994 which outlines its method 
of Title IX compliance. Furthermore, each institution must fund wom- 
en’s and men’s programs equitably in all areas, including scholarships, 
equipment, and coaches’ compensation. '”’ 

Like the Big Ten’s approach, however, this approach may also rest 
on shaky legal ground. Courts in the prior decisions did not accept a 
simple comparison of the numbers of available men’s and women’s 
sports. In fact, in each university, the numbers of men’s and women’s 
sports typically differed by no more than one. This type of ‘‘equity’’ 
did not constitute Title IX compliance for the courts in Cohen v. Brown 
University and Favia v. Indiana University of Pennsylvania. The courts 
in those cases placed more significance on the percentage of individual 
participation opportunities available to women as compared with the 
percentage of women in the undergraduate student body. 

As with the Big Ten’s plan, this approach might satisfy the courts 
under the Program Expansion Test. But this, too, depends on each 
university’s historical commitment to developing women’s sports, eval- 
uated against the Roberts v. Colorado State University standards. 


Ill. THE CASE FOR EXCLUDING REVENUE-PRODUCING SPORTS FROM THE 
GENDER-EQUITY EQUATION 


These gender-equity plans and evaluations repeatedly raise the ques- 
tion: Should revenue-producing sports be included in Title IX evalua- 
tions? Or as a football fan might ask: Why should football suffer if it 
supports itself and other sports as well? Any discussion of this issue 
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necessarily involves both legal and policy issues, because no matter 
what the reasoning behind the policy, universities must comply with 
federal law. 


A. The Legal Issues 


Gender-equity proponents have misplaced their focus on the ‘‘prob- 
lems’’ caused by college football and other revenue-producing sports. 
In fact, their constant battle over the funds consumed and generated 
by these sports misses the true aim of Title IX. Of the three main Title 
IX evaluation criteria set out in the 1979 Policy Interpretation, not one 
requires equal funding in the aggregate for men’s and women’s sports. 
Two criteria focus on the benefits provided directly to individual 
athletes. The third merely lists factors which DED-OCR investigators 
and courts may evaluate to determine if students of both genders have 
equal access to participation opportunities. 

The Effective Accommodation Criteria,'** focuses on the individual 
participation opportunities available to men and women. It sets out 
objective parameters against which to evaluate the availability of op- 
portunities for women. Either a university must provide opportunities 
for each gender in ratios equivalent to the undergraduate student body 
gender ratios, or the university must prove that the current athletic 
program fully and effectively accommodates the underrepresented gen- 
der. Nowhere do these guidelines speak of the money provided to one 
gender’s entire sports program or individual team. 

The Athletic Financial Assistance Criteria’*® forms the financial coun- 
terpart to the Effective Accommodation Criteria. It requires a university 
to provide equal financial assistance to both male and female athletes. 
This means that a university must provide similar individual athletic 
(i.e., not need-based) scholarship benefits to male and female athletes. 
Men and women pay identical tuition costs, and similar, if not identical, 
housing costs. Furthermore, universities should award scholarships to 
male and female athletes in similar proportions. Individual universities 
have no control over the total number of scholarships available, since 
the NCAA sets the maximum number of scholarships for each sports 
team. A university can, however, control the number of scholarships 
it awards within those limits. Thus, if the university routinely awards 
80% of the available men’s scholarships, it must award 80% of the 
available women’s scholarships. Again, however, this criteria does not 
focus on the aggregate finances consumed by one gender’s sports 
program. Rather, it focuses on the benefits provided to individual 
students. 

Finally, the Equivalence in Other Athletic Benefits and Opportunities 
Criteria’*® merely lists the aspects of an athletic program which may 
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point to a trend of discrimination. But the list includes a caveat to the 
goal of equal expenditures in these areas: 


Unequal aggregate expenses for members of each sex or unequal 
expenditures for male and female teams if a recipient operates or 
sponsors separate teams will not constitute noncompliance ... 
but [a court] may consider the failure to provide necessary funds 
for teams for one sex in assessing equality of opportunity for 
members of each sex.'*! 


This section of the 1979 Policy Interpretation indicates that mere ine- 
quality of expenditures between men’s and women’s sports does not 
constitute noncompliance under Title IX. 

Considering the three main criteria together, it becomes clear that 
Title IX does not focus on the money consumed by either gender. 
Rather, it focuses on the benefits provided to individuals of either 
gender. 


B. The Policy Issues 


Sports that produce revenue sustain themselves, and contribute to 
the financial well-being of an institution’s athletic program. Instead of 
characterizing these sports as money-hungry and opportunity-consum- 


ing villains, gender-equity proponents should acknowledge the special 
place of these sports as integral elements of any gender-equity compli- 
ance equation. In fact, the NCAA report points out that: 


[F]inancial resources necessary to support and enhance participa- 
tion opportunities for women ... have been primarily and dis- 
proportionately generated by men’s sports, usually football and 
men’s basketball. While this fact cannot be used to set those 
programs outside of gender-equity considerations, it should be 
understood that, at some institutions, maintaining the revenue- 
generating capacity of sports, as well as increasing the revenue- 
generating capacity of women’s sports, are essential to enhancing 
opportunities for women athletes. Maintaining current revenue- 
producing programs as one aspect of long-range planning for 
increasing women’s opportunities is preferable to decreasing the 
currently provided participation opportunities for men—especially 
when such maintenance may result in revenues available for both 
women’s and men’s programs. Evidence that available resources 
from revenue-generating activities are equitably distributed to men’s 
and women’s programs should be apparent in the evaluation of 
an institution’s planning for gender equity.'*” 
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Or to put it more colorfully: ‘‘It doesn’t assist anyone to have a Pyrrhic 
victory where the healthy programs are dismantled so that they can be 
equal with emerging programs.’’'** 

Although Title IX interpretations make no exceptions for revenue- 
producing sports, the compliance programs designed by the NCAA, the 
Big Ten Conference, and the Southeastern Conference leave little doubt 
that the plans protect men’s football first, and promote women’s sports 
second. Considering the revenues generated by football, this protection 
is understandable. Because of this protection, however, universities 
make weak efforts to achieve gender-equity. These weak efforts consist 
of adding a women’s team or two, or increasing women’s participation 
opportunities from 31% to 40% over a five-year period, after 15 or 20 
years of neglect. 

In reality, the apparent lack of commitment evidenced by these plans 
might lead to even more lawsuits. Based on recent history, then one 
of two things will likely happen: either the institution will suspend 
any further program changes while awaiting a court’s decision on the 
legality of its gender-equity approach; or the institution will do just 
enough to have the lawsuit dropped, without developing a comprehen- 
sive plan to comply with Title IX. In either case, the progress of 
women’s athletics will stall, further delaying the ultimate move to true 
equity. 

The institutions need to protect their revenue-producing sports. The 
courts mandate equality of opportunity. The quickest path to achieving 
this equity is not through a clash between these adversaries in the 
federal courts, but rather, through consciously implementing a plan 
which satisfies both sides. Does such a compromise exist? 


IV. THE SOLUTION 


In the case of Title IX versus revenue-producing sports, any compro- 
mise solution must contain the legal requirement of ‘‘equality of op- 
portunity’’ while at the same time enabling colleges and universities 
to retain the benefits of revenue-producing sports. 


A. The Federal Courts 


The federal courts have not had the opportunity to explore or develop 
any such compromise. None of the universities involved in the four 
most recent cases raised the issue of revenue-producing sports. Two 
cases filed in 1993 might have provided the courts with their first 
opportunity to discuss this issue had the defendant-universities not 
settled out of court. Instead of facing federal-court scrutiny of their 
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entire athletic programs—powerhouse football included—the University 
of Texas agreed to fund women’s varsity teams in both softball and 
soccer,'** and Auburn University agreed to fund women’s varsity soc- 
cor.*** 


B. Blair v. Washington State University'*® 


A 1987 decision by the Supreme Court of Washington may provide 
an appropriate model. The facts of Blair v. Washington State University 
parallel the four federal cases discussed above. However, the plaintiffs 
did not bring suit under federal Title IX, but under both the Equal 
Rights Amendment (ERA) of the Washington State Constitution,'*” and 
Washington’s ‘‘Law Against Discrimination.’’'** The Washington court’s 
holding, therefore, cannot bind the federal courts. The dicta, however, 
hint at an acceptable compromise between Title IX and revenue-pro- 
ducing sports. 

The trial court agreed with Washington State University (WSU) that 
any assessment of WSU’s compliance with the Washington ERA should 
exclude football because: (1) the sport performs a unique function at 
WSU and thus cannot be compared to any other sport; and (2) WSU 
operates the football program for profit under general business princi- 
ples.’*° But the Washington Supreme Court disagreed, and included 


football in evaluating WSU’s athletic program against state gender- 
equity standards.'*° 

The more interesting part of the Washington Supreme Court’s opinion 
is its discussion of ‘‘revenue retention.’’ The trial court concluded, and 
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the state Supreme Court affirmed, that nothing in Washington’s strict 
gender-equity law required WSU to use funds generated by football to 
support other sports programs.'*' Instead of construing ‘‘equality of 
opportunity’’ to include equal access to another sport’s profits, the 
court construed it to mean, among other things, equal opportunity to 
raise revenues. The court also allowed the ‘‘disproportionate expenses 
of any particular sports program to be derived from the program 
itself.’’142 


C. Application of the Blair v. Washington State University Rationale 


The key to applying the dicta of Blair v. Washington State University 
to federal Title IX cases lies in the distinction the state court made 
between equality of opportunity and equality of funding.'** Title IX and 
its implementing regulations also allow this distinction.'** The issue 
then becomes how to apply this distinction in universities with revenue- 
producing sports. Excluding revenue-producing sports from a portion 
of any gender-equity analysis would account for the special nature of 
these programs without violating the dictates of Title IX. 

Legally, a university cannot completely exclude any sport from a 
gender-equity analysis, even if that sport does not receive funds from 
the university or the federal government. Congressional records show 
that the legislature rejected an exemption for revenue-producing sports 
at the time that it enacted Title IX.1** Congress intended to make Title 
IX applicable to an entire athletic program without exception. Logically, 
however, treating revenue-producing sports just like all other sports is 
counter-intuitive. The three analytical steps outlined below adhere to 
the spirit of the federal court’s requirements for equality of opportunity, 
while accounting for the unique benefits provided by revenue-producing 
sports. 


1. Gender Equity Requires Equality of Opportunity 


The federal court decisions leave little doubt that Title IX emphasizes 
‘“‘equality of opportunity.’’ This constitutes the heart of each court’s 
analysis. Institutions that cannot pass the Interests and Abilities Test 
must provide opportunities for women in proportion to the percentage 
of women in the student body (the Substantial Proportionality Test), or 
must demonstrate a strong and continuing commitment to expanding 





141. Id. at 1383-85. 

142. Id. at 1384. 

143. Id. 

144. See supra note 30. 

145. In 1979, congressional intent to include athletics in Title IX was not clear. See 
supra notes 18-20. If athletics were to be included in Title IX, however, Congress declared 
that revenue-producing sports would receive no special exemptions. 44 Fed. Reg. 71,413 
(1979). 





376 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 20, No. 3 


women’s programs (the Program Expansion Test). Universities with 
large football programs might have difficulty meeting this mandate, but 
they must do so, no matter what the effect on the men’s program.'*° 

Furthermore, universities must provide equal scholarship benefits to 
individual male and female athletes to comply with the Athletic Finan- 
cial Assistance Criteria.*7 Men and women students pay identical 
tuition, and similar, if not identical, housing expenses. A university 
therefore has no good reason to differentiate between individual schol- 
arship benefits. Additionally, a university must award the available 
scholarships in the same percentages to both male and female athletes. 
This financial equality requirement focuses on the individual athletes, 
not on the entire athletic program. 


2. A University May Exclude Its Revenue-Producing Sports From 
Further Financial Comparisons in Any Gender-Equity Analysis 


If a university fields revenue-producing or self-sustaining sports for 
either gender, it can eliminate the non-scholarship portion of the budget 
for that sport from any further financial analysis performed during a 
Title IX compliance review.'**® The 1979 Policy Implementation clearly 
allows funding disparity, as long as the university provides the funds 
necessary to sustain other required teams. ‘9 

The revenue-producing sports may then retain their revenues to spend 


at their own discretion, within NCAA limits. Or, the athletic department 
or university general fund may retain the revenues to fund other sports 
or activities. The NCAA report suggests that unprofitable men’s and 
women’s sports should share in such profits, and suggests favorable 
treatment in Title IX compliance reviews for institutions which equi- 
tably distribute these profits.'*° 


3. A University Must Equally Fund Non-Revenue-Producing Sports 
for Both Genders 


To determine whether a university provides the necessary funding 
for both genders, the non-revenue-producing sports’! should be com- 
pared among themselves, on a sport-by-sport basis. A comparison in 
the aggregate of the entire men’s program versus the entire women’s 
program fails to account for the different needs of different sports, and 
neither of the two federal interpretation guidelines requires such a 
comparison. 
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Individual sport-by-sport comparisons should be meaningful. One 
should not compare a men’s equipment-intensive ice-hockey budget 
with a women’s soccer budget. Rather, one should compare a sport for 
one gender with the identical, or similar’®? sport of the other gender. 
The Equivalence in Other Athletic Benefits Criteria provides a list of 
the individual elements for evaluation.'** Financial expenditures in each 
of the nine categories therein should be similar. Legitimate differences 
may arise, however, because of different travel schedules, different 
coaches’ experience levels, etc. But an institution must identify concrete 
reasons for such differences. This approach provides a way to remove 
gender-unique sports, such as football, from the financial comparison. 
It also simplifies an assessment of Title IX compliance by comparing 
‘“‘apples to apples.”’ 

Partially-profitable sports complicate this analysis to some extent. In 
this case, the basis of comparison should shift from an individual 
team’s budget to the amount of money the institution provides to the 
team. For example, if a men’s basketball program costs $1,000,000, but 
the team brings in $300,000 from gate receipts and television contracts, 
the $700,000 budget shortfall comes from the university. The university 
should, therefore, provide a $700,000 budget to the women’s basketball 
team, adjusted for any legitimate differences as discussed above.'* The 
school can use a men’s team’s ‘‘income’’ as a budget offset, however, 
only if the university can prove substantial efforts toward making the 
women’s team equally profitable. Thus, the assessment does not pe- 
nalize the profitable team, and pushes the unprofitable team toward 
income-generating status—a positive result for both genders. 


D. Implementation Concerns 


Several questions arise regarding implementation of this analytical 
framework. None of the concerns, however, destroys the underlying 
concepts of that framework. 


1. Adding Sports to Accommodate the Required Number of Women 
Athletes Is Expensive, and the Men’s Programs Will Suffer as a 
Result 


First, the courts have clearly indicated that a university may target 
men’s programs for elimination to accommodate women’s programs. In 
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Kelley v. University of Illinois,‘** men brought suit to challenge the 
elimination of their swimming team. The District Court, applying the 
reverse of the Substantial Proportionality Test along with the Interests 
and Abilities Test, noted that reducing men’s opportunities in a uni- 
versity which has a higher percentage of male athletes than male 
undergraduates does not violate Title IX ‘‘because men’s interests and 
abilities are presumptively met when substantial proportionality exists 
[or is achieved].’’!% 

Thus, men’s sports will have to bear some of the burdens of achieving 
gender-equity. An institution, nevertheless, can minimize the disruption 
to the men’s program by judicious selection of the programs to eliminate 
or scale down. 

The data in Table 1 show a per-school average of 351.8 participants 
in NCAA Division I-A varsity sports (240.1 men, 111.7 women), with a 
student body male/female ratio of roughly 50:50. Two approaches to 
achieving a 50:50 balance form the ends of the continuum of possibilities. 
At one end, an institution could add 128 positions (or about six sports)'*’ 
for women, and leave the men’s programs untouched. At the other end, 
it could eliminate the same number of men’s positions and sports. 

Between these ends exist a myriad of combinations which could 
equalize participation ratios without causing the men’s programs tre- 
mendous suffering. For example, a university could add 64 women’s 
positions and decrease the men’s positions by the same number—a shift 


of about two or three sports from men to women. Or, eliminating only 
one equipment-intensive men’s sport such as ice hockey could provide 
funding for perhaps four non-equipment-intensive women’s sports,'** and 
in so doing effectively shift 100 participation opportunities to the women. '*® 
Gender equity need not crush the men’s programs in order to flourish. 


2. What Is the Basis of Comparison if a Men’s Sport Generates 
Revenues, But the Identical Women’s Sport Does Not? 


This situation occurs frequently in evaluating basketball programs, 
since some men’s programs do generate significant profits, but women’s 
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expenses alone. Cook v. Colgate Univ., 802 F. Supp. at 744 ns. 6-7. The same sport at 
Brown University consumes over $354,000 in operating expenses alone. Cohen v. Brown 
Univ., 809 F. Supp. at 995. Eliminating such a program could easily provide for four 
women’s sports at an average of $60,000 - $80,000 each. This could fund a women’s sport 
such as soccer, which is not equipment-intensive, and provide a reasonable coach’s salary 
of $35,000 - $40,000. 

159. Eliminating a 20-member men’s hockey team and adding four 20-member women’s 
teams would change the NCAA averages to 220.1 men and 191.7 women, thus reducing a 
128-position shortfall to a 28-position shortfall. 
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programs generally do not. To faithfully apply the analytical framework 
discussed above requires excluding the revenues generated by the men’s 
program from a financial comparison of the two teams. The appropriate 
standard against which to evaluate the funding provided to the women’s 
team in this circumstance would be the same team at a similar univer- 
sity. 16° 

A good-faith caveat must apply here, however. In order to exclude the 
men’s revenue-producing sport from the comparison, the university must 
prove its commitment to elevating the status of the women’s sport. For 
example, a university must help the women’s sport obtain corporate or 
booster club sponsorship if the men’s team has access to such funding 
sources. Or, a university must provide publicity and perhaps television 
exposure for the women’s team to help generate spectator interest.'* In 
short, the institution must undertake positive actions designed to help 
the women’s team elevate itself to the revenue-producing status of its 
equivalent men’s team. 


3. What Criteria Determine if a Team Is Revenue-Producing? 


This question arises because different universities might account for 
profits and expenses differently. Thus, the income counted as revenue, 
or the expenditures counted in a sport’s budget, may vary from university 
to university. Based on these different accounting mechanisms, one 
university may show a sport to be revenue-producing, but another uni- 
versity might evaluate an identically-funded sport differently. 

The NCAA can solve this problem by developing criteria for each 
sport, defining what expenditures to consider part of a sport’s budget, 
and what revenues to consider part of a sport’s income. Separate criteria 
for each sport account for budget differences between the sports. For 
example, the extensive stadium clean-up after a football game is usually 
not required after a swim-meet. Consistent criteria for all institutions 
will ensure an objective standard against which to evaluate the revenue- 
producing status of a sport. 


4. Could Highly Profitable Teams Destroy Parity’ Across the NCAA 
if Allowed to Retain the Profits They Generate? 


If the revenue-producing football programs retain their profits to spend 
as they wish, they may far outspend the non-revenue-producing football 





160. Factors to consider could include: similar school size, athletic program size, team 
travel schedules, etc. Teams which belong to a conference could be evaluated against their 
sister schools’ programs. 

161. The Southeastern Conference and CBS Sports recently entered into a contract under 
which CBS will televise about 12 regular season conference football games in each of the 
1996-2000 football seasons. As part of the package, CBS also agreed to televise 18-20 men’s 
and women’s basketball games beginning with the 1994-1995 season. Jay Reeves, SEC, 
CBS Sign Five-Year Deal, SouTH BEND TRIBUNE, Feb. 12, 1994, Sports, at B6 (original article 
distributed by the Associated Press). 

162. ‘‘Parity’’ refers to maintaining teams of approximately the same caliber or level of 
ability across a division, to ensure fair and equal sporting contests. 
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programs on features such as improved weight-training facilities or 
publicity. This could attract more high-quality athletes to an individual 
program—even if the university could not award the athletes full scho- 
larships because of NCAA limitations—and destroy the parity which the 
NCAA has helped achieve through various regulations. 

Again, the NCAA is the appropriate agency to solve this problem, by 
regulating the manner in which programs can use their profits. For 
example, the NCAA could set a maximum expenditure per player for 
each revenue-producing sport. Any excess revenue could be spent at the 
discretion of the university, either through the athletic department or 
through the university’s general budget. Alternatively, the NCAA could 
allow a team to spend $1 of its profits for every $2 it returns to the 
other sports or to the university general budget. Or perhaps an NCAA 
divisional realignment for football and men’s basketball, separating the 
profitable programs from the unprofitable, will help maintain parity. 


CONCLUSION 


To date, the battles between gender-equity proponents and revenue- 
producing sports have centered on finances. Gender-equity proponents 
see reducing football and other money-intensive programs as the best 
way to achieve equal opportunities for female athletes. University and 
athletic program administrators insist on protecting football because of 
the overall financial benefits to the institution. This difference has led 
to a clash of Titanic proportions on the battlefield of college sports. 
Shifting the focus from finances to the individual athletes involved, 
however, allows a compromise solution to emerge. The compromise 
suggested in Part IV maintains the integrity of the Title IX ‘‘equality of 
opportunity’ mandate yet does not destroy successful sports. 

A gender-equity compliance assessment must begin with the ‘‘propor- 
tionality’’ criterion, and should include the members of the university’s 
revenue-producing sport(s) in the equation. A university’s overall athletic 
program must pass either the Substantial Proportionality Test, the Pro- 
gram Expansion Test, or the Interests and Abilities Test to prove that it 
appropriately accommodates women with sufficient individual partici- 
pation opportunities. The Athletic Financial Assistance Criteria, as the 
financial counterpart to the Effective Accommodation Criteria, requires 
equality in individual scholarship benefits between male and female 
athletes. 

A university can then exclude revenue-producing sports from any 
financial assessment of its athletic program. Based on the Equivalence 
in Other Athletic Benefits and Opportunities Criteria, Title IX does not 
require equality of expenses in the aggregate for men’s and women’s 
programs. Thus, to assess equity for the non-revenue-producing sports, 
one should compare similar men’s and women’s teams. But to take 
advantage of this approach, a university must demonstrate its good-faith 
commitment to helping both men’s and women’s sports achieve revenue- 
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producing status—through training programs, promotional activities, 
equivalent recruiting activities, etc. 

The NCAA must actively guide the implementation of such programs. 
The NCAA can establish level playing fields for all member institutions, 
supervise the use of athletic revenues, and, most importantly, provide a 
valuable link with the federal Title IX compliance investigators. Early, 
strong involvement by the NCAA can help stem the tide of lawsuits 
which will likely result from the Title IX compliance programs currently 
under consideration. 

This approach provides three benefits. First, it eliminates the equity- 
assessment problems presented by gender-unique sports such as football. 
Second, it provides a gender-neutral incentive for individual sports to 
achieve revenue-producing status. Third, it will keep college sports from 
deteriorating to a ‘‘lowest common denominator’’ level. Instead of raiding 
football’s coffers to fund a common, low status across an athletic program, 
it encourages athletes and coaches to strive for the prestige of becoming 
a revenue-producing sport. 

College football and gender-equity proponents need not behave like 
enemies engaged in mortal combat. To implement any solution, each 
must cede some ground. Athletic program administrators must accept 
the equality of opportunity mandates of Title IX, and male athletes must 
accept some possibly painful changes while colleges strive to meet this 


mandate. Gender-equity proponents should not attack successful pro- 
grams, but rather, should study those programs to learn the secrets and 
techniques that lead to such success. Then, by working together toward 
Title IX compliance, each side can achieve its goals. 


Catherine Pieronek* 


EPILOGUE 


As this note proceeded to publication, the NCAA announced that its 
membership overwhelmingly approved a proposal concerning adoption 
of the four principles of gender equity listed in Part II-A of this note.’ 
Additionally, the NCAA announced that women’s participation ratios 
continue to climb. As of the 1993 survey, women constitute 34.8% of 
all varsity athletes across all NCAA member institutions.’* 





* B.S., University of Notre Dame, 1984; M.S., University of California at Los Angeles, 
1987; J.D. Candidate, 1995, Notre Dame Law School. 
163. The text of NCAA Proposal 11: 
Establish a principle of gender equity in the Association’s principles for the 
conduct of intercollegiate athletics. 
The proposal passed 804 to 1. Convention Roll-Call Votes, THE NCAA News, Feb. 16, 1994, 
at 13. 
164. Women’s Participation Numbers Increase Again THE NCAA News, Feb. 16, 1994, 
at 1, 23. Compare this 34.8% participation ratio for 1993 with the 31.8% participation 
ratio reported for Division I schools in 1992. See supra note 104 and Table 1. 








YESHIVA’S IMPACT ON COLLECTIVE 
BARGAINING IN PUBLIC-SECTOR HIGHER 
EDUCATION 


INTRODUCTION 


No case has ever had a more immediate or a broader impact on 
collective bargaining in higher education than National Labor Relations 
Board v. Yeshiva University.! This 1980 Supreme Court case attempted 
to define the parameters of collective bargaining at private institutions 
of higher education. While Yeshiva’s effect on private-sector collective- 
bargaining is well documented, the Yeshiva doctrine also encroaches 
upon the public sector. Within the public sector, the Court’s failure to 
develop a clear analysis has caused confusion, inspired further litiga- 
tion, and influenced state collective bargaining policies. Regardless of 
the Supreme Court’s intent, the Yeshiva decision allows institutions of 
higher education to restrict for faculty in public institutions access to 
collective bargaining. An analysis of these efforts to stymie collective 
bargaining illustrates the true impact of the Yeshiva decision. 

Part I of this note describes the events which led to the Yeshiva 
decision and explains the Supreme Court’s ruling. In addition, the first 
section interprets the Yeshiva decision and details the case’s impact. 
Part II analyzes how state legislatures have dealt with and applied the 
Supreme Court’s Yeshiva decision. This Part also examines states which 
have enacted either restrictive or expansive collective-bargaining leg- 
islation since Yeshiva. Part III evaluates state labor relations board 
decisions subsequent to Yeshiva. Part IV looks at Yeshiva’s impact on 
educational reform both in the context of collective bargaining and on 
an individual case basis. This note illustrates how the Supreme Court’s 
Yeshiva decision has created a vacuum in public education for indi- 
vidual states to fill. The methods chosen and results achieved by 
particular states provide a framework with which to view how other 
states may settle the collective-bargaining status of public-sector higher- 
education employees. 


I. THE YESHIVA DECISION 


The events preceding the Supreme Court’s resolution of the Yeshiva 
case exemplify union-recognition disputes. The faculty at Yeshiva Uni- 
versity formed a union, the Yeshiva University Faculty Association, 
and filed a petition with the National Labor Relations Board (NLRB) to 





1. 444 U.S. 672, 100 S. Ct. 856 (1980). 
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gain recognition as a bargaining unit. The Yeshiva University admin- 
istration opposed union recognition. Characterizing the faculty as ‘‘man- 
agerial’’ staff, the University contended that its teachers fell outside of 
the National Labor Relations Act’s definition of ‘‘employees.’’ Instead, 
the University proposed that the National Labor Relations Act (herein- 
after, NLRA) alone served as the source for granting collective-bargain- 
ing rights to employees of private educational institutions.? The NLRB 
rejected the University’s claim and classified the faculty as ‘‘profes- 
sional employees’”’ lacking any managerial status which would preclude 
recognizing the union.’ 

Subsequent to this ruling, the school’s refusal to negotiate with the 
faculty as a bargaining unit caused the union to file an unfair labor- 
practice petition. The NLRB sought the authority of the United States 
Court of Appeals to uphold and enforce its decision. In reversing the 
NLRB’s prior ruling, the appellate court declared that Yeshiva Univ- 
ersity’s faculty held ‘‘managerial’’ status. After the appellate court’s 
reversal, the United States Supreme Court granted certiorari. 


A. The Supreme Court’s Analysis of Yeshiva 


In Yeshiva, the Supreme Court focused on the issue of whether the 
Yeshiva faculty qualified as employees under the language of the NLRA, 
or whether the faculty served in a managerial capacity. In a 5-4 decision, 
the Court upheld the appellate court decision that the Yeshiva faculty 
were managerial employees. Citing prior case law, the Court defined 
managerial employees ‘‘as those who ‘formulate and effectuate man- 
agement policies by expressing and making operative the decisions of 
their employer.’’’* The Court examined the role that the faculty at 
Yeshiva played in University decision-making and concluded that the 
faculty did not meet the standards of mere employees. Thereby, the 
Court denied the Yeshiva faculty the right to bargain collectively. 

The Supreme Court dismissed the Yeshiva faculty’s claim that faculty 
authority was merely advisory. Although the faculty’s managerial role 
consisted primarily of offering recommendations to the administration, 
the Court pointed out that the University adopted most faculty sugges- 
tions. Justice Powell noted that ‘‘the statutory definition of ‘supervisor’ 
extends to those who ‘effectively ... recommend’ personnel actions 
and held that this notion ‘applied with equal force to’ the policy- 





2. Yeshiva, 444 U.S. at 673, 100 S. Ct. at 857. 

3. Id. In order to prevent the faculty from organizing a union, the University 
administration wanted to circumvent the NLRA’s grant of collective bargaining rights for 
‘‘employees.’’ In order to achieve this goal, the University argued that the faculty were 
not employees, but rather management. The NLRA precludes management personnel 
from asserting collective bargaining rights that would be available to employees. 

4. Yeshiva, 444 U.S. at 682, 100 S. Ct. at 862 (quoting Palace Laundry Dry Cleaning 
Corp., 75 N.L.R.B. 320, 323 n.4 (1947)). 
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making responsibilities contemplated by the managerial exclusion.’’® 
As a result, the Yeshiva faculty’s involvement in University policy- 
making formed the Court’s basis for removing the faculty’s collective- 
bargaining rights. 

The majority opinion also examined Congress’ original intent behind 
the passage of the NLRA. Since the Act’s drafters neglected to provide 
expressly for collective-bargaining rights at the university level, the 
Court refused to grant such privileges.* Instead, the Court limited the 
NLRA to industrial workers. Justice Powell explained that ‘‘the act was 
intended to accommodate the type of management-employee relations 
that prevail in the pyramidal hierarchies of private industry.’’”? Based 
on this interpretation of the NLRA’s original intent and the notion that 
university faculty wield ‘‘absolute’’ authority over academic matters, 
the Supreme Court concluded that teachers are managerial employees.* 

Justice Brennan expressed dismay with the majority’s view of the 
Yeshiva faculty. In his dissent, Brennan warned that the Court should 
not ‘‘overvalue the significance of the faculty’s influence on academic 
affairs.’ He argued that the modern university siructure limits the 
nature of teachers’ ‘‘managerial’’ status. While teachers may have input 
into academic decisions, the administration controls financial expen- 
ditures. The faculty’s impact on academic criteria relates to ‘‘academic 
freedom,’’ not managerial status.’° A university hires faculty to teach, 
but the majority opinion implies that a school employs faculty to make 
a University’s policies operative.’‘ In Brennan’s opinion, the Court 
construed the faculty’s decision-making power too broadly.” 

Unlike the majority, Brennan believed that the intent of the NLRA 
drafters supported collective bargaining in higher education. According 
to Brennan, Congress wanted to protect the ‘‘rank-and-file’’ workers 
from ‘‘being unduly influenced in their selection of leaders by the 
presence of management representatives in their union.’’’ Coupled 
with this concern, Congress sought to insulate supervisors from poten- 
tial pressures involved in simultaneous allegiance to both a union and 





5. Woodley B. Osborne, The Need for Legislation After Yeshi, 9 J.L. & Epuc. 465, 
471 (1980). 

6. Yeshiva, 444 U.S. at 679, 100 S. Ct. at 860. 

7. Id. at 680, 100 S. Ct. at 861. 

8. Id. at 686, 100 S. Ct. at 864. 

9. Id. at 698 n.8, 100 S. Ct. at 870 n.8, (Brennan, J., dissenting). 

10. . at 700, 100 S. Ct. at 871. 

Ee: ; 

12. Ironically, the Yeshiva decision creates a unique dilemma for faculty-labor unions. 
If a faculty union bargains a contract which grants teachers policy-making powers, the 
union could in effect bargain itself out of existence under the Yeshiva analysis. Therefore, 
in order for faculty unions to maintain collective bargaining rights, the union must 
purposely negotiate a weaker contract that limits faculty participation in academic affairs, 
so as not to violate Yeshiva. As a result, teachers are discouraged from taking an active 
role in improving the academic structure. 

13. Yeshiva, 444 U.S. at 694, 100 S. Ct. at 868. 
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management.'* Brennan noted that university faculty, while participat- 
ing in professional decision-making tasks, perform their duties apart 
from any supervisory school-administration function. The majority opin- 
ion lacked coherence Brennan wrote, because ‘‘the notion that a faculty 
member’s professional competence could depend on his undivided 
loyalty to management is antithetical to the whole concept of academic 
freedom.’’*® Brennan found collective bargaining in higher education 
consistent with the NLRA’s initial intent. 


B. Interpreting Yeshiva 


When the Supreme Court handed down its decision, controversy 
arose immediately over how courts should apply Yeshiva. Opponents 
of collective bargaining felt that Yeshiva signaled the ‘‘death-knell’’ of 
private-sector collective bargaining in higher education. The text of the 
Supreme Court’s decision, however, indicated an opposite result. The 
Court only carved out a narrow exception to higher education employ- 
ees’ rights to bargain collectively; the holding limited its own scope to 
collective-bargaining rights for private-sector faculty who shared the 
same level of supervisory and autonomous decision-making capacity as 
the Yeshiva University faculty.** The Court felt that the Yeshiva faculty 
reached the level of ‘‘managerial status,’’ because the school’s admin- 
istration usually implemented faculty recommendations on substantive 
policy matters. The Court cited tenure, sabbaticals, terminations, pro- 
motions, hiring, and firing, as factors which define managerial status.’’ 

Although the Court listed several elements that influenced its deci- 
sion, the Court failed to detail a formula to define ‘‘managerial status.’’ 
The Court neglected to explain which factors, if any, were most im- 
portant in determining managerial positions, or what other factors could 
play a role in the process of analyzing ‘‘managerial status.’’ Advocates 
of a broad encompassing collective-bargaining scheme point to footnote 
31 of the Yeshiva decision as proof that the Court did not intend for 
its analysis of the Yeshiva dispute to be used as a blanket denial of 





14. Id. at 695, 100 S. Ct. at 869. 

15. Id. at 700, 100 S. Ct. at 871. 

16. Christine A. Gilsinan, NLRB v. Yeshiva University: The Court Takes the Board 
Back to School, 25 St. Louis U. L.J. 92, 107 (1981). Gilsinan criticizes the Supreme 
Court’s holding for several reasons. First, the Supreme Court rejected the National Labor 
Relations Board’s criteria for determining ‘‘managerial employees’’—a definition that 
resulted from over ten years of Board decision-making. Yet, the Court refrained from 
developing a criterion of its own. Second, Gilsinan emphasizes that since the Court’s 
holding only addresses the Yeshiva University fact pattern, the Yeshiva case serves as 
authority solely for collective bargaining disputes ‘‘identical’’ to the circumstances at 
Yeshiva University. 

17. Ira Michael Sheppard & Nancy Lee Moran, The Future of Faculty Collective 
Bargaining at Private Universities, 9 J.C. & U.L. 34, 43 (1982). Sheppard and Moran 
break down the factors that the Court considered significant in arriving at its decision. 
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collective-bargaining rights."* The vague test that the Court constructed 
to decipher the status of faculty has added to the confusion over how 
and when to apply Yeshiva. 


C. Yeshiva’s Impact 


The Supreme Court’s Yeshiva decision left legal scholars and mem- 
bers of the educational profession to ponder the future of collective 
bargaining in public education. Even Secretary of Labor William Brock 
demonstrated his bemusement by noting, ‘‘the Supreme Court decision 
on professors at Yeshiva University could mean that if teachers try to 
influence school policy, they might not be allowed to bargain collec- 
tively. That’s dumb.’’’? Although the Court directed its decision at 
private colleges and universities, many believed that Yeshiva’s influ- 
ence would be felt in the public sector as well.”° 

Yeshiva raised three immediate concerns for public-sector higher- 
education employees. First, the Yeshiva decision seemed likely to affect 
the states’ legislative processes of developing state collective-bargaining 
laws.?' In addition, state labor relations boards would use the Yeshiva 
holding as a benchmark for interpreting state statutes, since many state 
statutes have included collective-bargaining language similar to the 
federal statutory language scrutinized by the Supreme Court in Ye- 


shiva.?? Aside from these legal issues, Yeshiva had the potential to 
deter teachers from assuming an active role in school policy decision- 
making for fear of being classified as ‘‘managerial,’’ and hence outside 
of their collective-bargaining unit. While Yeshiva did not appear to 
place the same stranglehold on collective-bargaining rights in public 





18. Yeshiva, 444 U.S. at 690-691, 100 S. Ct. at 866. Justice Powell, writing for the 
majority, states in footnote 31 that, ‘‘[t]here thus may be institutions of higher learning 
unlike Yeshiva where the faculty are entirely or predominantly non-managerial .. . . But 
we express no opinion on these questions ... .”’ 

19. ‘‘Yeshivawatch’’—Year Seven, Newsletter (Nat’l Ctr. for the Study of Collective 
Bargaining in Higher Educ., New York, N.Y.), Sept./Oct. 1986, at 1. 

20. Michael A. Foley, Yeshiva Update: Administration 8, Union 0, 29 CaTH. Law. 
45, 52 (1984). Foley points out that state legislatures and courts are influenced by 
National Labor Relations Board and Supreme Court decisions. He contends, ‘‘[iJn fact, it 
may be in the public arena where we will witness the greatest impact on Yeshiva.’’ 

21. The Impact of the Supreme Court Decision, Newsletter (Nat’l Ctr. for the Study 
of Collective Bargaining in Higher Educ., New York, N.Y.), Jan./Feb. 1980, at 7. News- 
letter explains that collective bargaining efforts in states that have no current legislation 
could be delayed, if not completely jeopardized. Newsletter predicts, ‘‘one can expect a 
strong movement for revision or even repeal of legislation giving Public Employment 
Boards powers over faculty in state and local colleges similar to those formerly exercised 
by NLRB over faculty in the private institutions.”’ 

22. Id. at 5. ‘‘Most public employment relations boards and commissions have 
modeled their statutes and decisions on the NLRA, so it is reasonable to assume that if 
Yeshiva stands in its present form, then the public institutions could be significantly 
affected.’’ 
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education as it did in private education, the future of public-sector 
collective-bargaining still faced uncertainty.” 


II. STATE LEGISLATION 


While the Yeshiva decision applies to all private educational insti- 
tutions, individual state laws govern collective bargaining in public 
education. As a result, states may enact legislation as restrictive on 
collective bargaining as the Yeshiva decision, or more broadly so as to 
exclude faculty from ‘‘managerial’’ exceptions to collective-bargaining 
laws. States without collective-bargaining laws may extend Yeshiva’s 
scope to encompass public education.”* Even if legislatures do not draft 
laws that mirror Yeshiva’s language, they may refrain from explicitly 
granting collective-bargaining rights to public-sector faculty.?5 Yeshiva’s 
presence has even led some state labor relations boards to presume that 
higher-education faculty have no right to bargain collectively unless 
state statutes specifically include faculty in state-employee collective- 
bargaining language.** The nature of public-sector higher-education 





23. Ann H. Franke, Two Trends in Academic Collective Bargaining: A Faculty 
Representative Perspective, 13 J.L. & Epuc. 649, 657 (1984). Writing in 1984, four full 
years after the Supreme Court decided Yeshiva, Franke confirmed the earlier predicted 
trend that courts would grapple with the intent of Yeshiva for years to come. She did, 
however, explain that while litigation would favor administrations in private education, 
labor unions would have an advantage in public-education suits. To illustrate this claim, 
she noted that between 1979 and 1984 collective-bargaining units in public-sector higher- 
education actually rose from 302 to 328 nationwide. During the same time period, private- 
sector private education saw a 35% decrease in bargaining units. (Statistics from Director 
of Faculty Contracts and Bargaining Agents in Institutions of Higher Education, 85 J. 
Douglas ed. 1984, National Center for the Study of Collective Bargaining in Higher 
Education and the Professions). 

24. ‘‘Yeshivawatch’’—Year Eight: The Impact of Post-Yeshiva Decisions, Newsletter 
(Nat’l Ctr. for the Study of Collective Bargaining in Higher Educ., New York, N.Y.), 
Sept./Oct. 1987, at 4. In fact, almost one hundred private colleges and universities have 
filed Yeshiva claims over the past thirteen years. Only four public universities have 
engaged in Yeshiva-type claims. Still, the trend toward public-education collective- 
bargaining challenges remains significant. Any use of Yeshiva to justify non-unionization 
in the public sector extends Yeshiva beyond even its intended purpose. 

25. David Twomey, NLRB v. Yeshiva University: Faculty as Managerial Employees 
Under the NLRA, 19 Am. Bus. L.J. 63, 71 (1981). Twomey asserts that state legislatures 
which have not enacted legislation allowing for collective bargaining for public university 
teachers may be ‘‘more reluctant’’ to enact such legislation ‘‘if the private sector has no 
comparable right.’’ 

26. See ‘‘Yeshivawatch’’—Year Nine, Newsletter (Nat’! Ctr. for the Study of Collective 
Bargaining in Higher Educ., New York, N.Y.), Nov./Dec. 1988, at 8 (quoting in the 
Matter of the University of Pittsburgh, Case No. PERA-R-84-53-W, 37 (1987)). The 
Pennsylvania Labor Relations Board reasoned that, ‘‘[i]f the Pennsylvania Legislature had 
wanted to include the faculty of the University of Pittsburgh as covered employees, they 
would have expressly referred to them in PERA and expressly denied them managerial 
status.’’ According to this rationale, faculty should not feel secure with state statutes 
which grant collective-bargaining rights to state ‘‘employees.’’ Instead, faculty should 
encourage law-makers to establish separate statutory language which solely addresses 
collective bargaining in higher education. See the Illinois Educational Labor Relations 
Act infra, for an example of this type of legislation. 
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collective-bargaining rights necessitates a state-by-state analysis in order 
to understand Yeshiva’s impact. 

At the time of the Yeshiva decision, in 1980, state statutes controlled 
collective-bargaining laws that applied to public education. The Yeshiva 
decision placed pressure on legislatures to draft or amend collective- 
bargaining statutes to follow the Supreme Court’s lead in the private 
sector.”” Four states, Florida, Rhode Island, Iowa, and New Hampshire, 
provide examples of how states reacted to the ambiguities that Yeshiva 
raised in public-sector higher-education. Statutes in these states in- 
cluded language that either excluded managerial employees or omitted 
references to managerial employees in state labor relations acts. Al- 
though none of these states had previously identified teachers as man- 
agerial employees, the Yeshiva decision cast doubt on the future of 
collective-bargaining rights for faculty in these states. 


A. States With Pro-Management Legislation Prior to Yeshiva 


1. Florida 


Florida’s public-employment legislation excludes managerial employ- 
ees from collective-bargaining provisions.”* The statute’s definition of 
managerial employees asks three questions. First, do employees exercise 
independent judgment? Second, what level of involvement do employ- 
ees share in tne negotiation process? Finally, what role do employees 
play in personnel administration, budgets, and historical relationships 
between the employee and the public employer??° 

The pre-Yeshiva history of Florida’s public-employment legislation 
did not address rank-and-file college faculty. Miami-Dade Community 
College District Board of Trustees v. Florida Public Employees Relations 
Commision,*° however, touched on the managerial status of department 





27. Dena Elliot Benson, To Bargain or Govern: The Impact of Yeshiva on Private and 
Public Sector Collective Bargaining in Higher Education, 7 Oulo N.U. L. REv. 259, 276 
(1980). Benson studied the various collective-bargaining statutes that existed when the 
Supreme Court handed down its Yeshiva decision and concluded that Florida, Rhode 
Island, lowa, and New Hampshire (reviewed in greater depth infra) were highly vulnerable 
to Yeshiva’s effects. 

28. Fia. Stat. ANN. § 447.203(4)(a) (West 1980). The Florida statute extends the term 
‘‘managerial employees’ to those individuals who ‘‘perform jobs that are not of a routine, 
clerical, or ministerial nature and require the exercise of independent judgment ...’’ as 
long as the individual acts on behalf of the employer or formulates ‘‘policy’’ that affects 
the bargaining unit. The statute also instructs that courts look at the ‘‘historic relationships 
of the employee to the public employer and to coemployees.’’ Application of this phrase 
relies on whether a court accepts the belief that the ‘‘private industrial model’’ applies 
to higher-education employees. Otherwise, a court would likely embrace the ‘‘modern 
University structure’ championed by Justice Brennan in his Yeshiva dissent. Whether 
or not it referred to Yeshiva, a Florida court would have to settle this debate in order to 
properly interpret the Florida statute. 

29. Benson, supra note 27, at 276 (citing FLa. Stat. ANN. § 447.203(4)(a)). 

30. 341 So. 2d 1054 (Fla. Dist. Ct. App. 1977). 
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chairpersons. The court, in Miami-Dade Community College, based 
managerial status on factors such as recommendations for hiring, pro- 
motion, salary increases, assignment of courses, adjustment of griev- 
ances, faculty evaluation, and discretionary use of department funds 
for travel.*’ Under this analysis, the court ruled that department chair- 
persons constituted managerial employees ineligible for statutory col- 
lective-bargaining protection. While Florida courts have yet to confront 
the managerial question as it applies to the bulk of university faculty, 
Florida's statutes are similar to the NLRA language used in Yeshiva to 
disenfranchise private-sector faculty. 


2. Rhode Island 


In 1980, Rhode Island’s Labor Relations Act defined ‘‘employees’’ 
without specifically including college faculty or department heads.*? 
Unlike Florida, Rhode Island’s Public Employment Relations Board 
allowed department chairpersons along with other faculty to form 
college-bargaining units. The Board concluded that chairpersons ‘‘did 
not exercise management control duties’’ and that their ‘‘functions were 
not dissimilar to that of the other teachers.’’** Still, the Rhode Island 
statute contained language very similar to the NLRA text upon which 
the Supreme Court decided Yeshiva. 

After the Yeshiva decision, Rhode Island courts began interpreting 
the state’s collective-bargaining legislation more narrowly. Three years 
after Yeshiva, the Rhode Island Supreme Court, in State v. Local No. 
2883, American Federation of State, County and Municipal Employ- 
ees,** denied the superintendent of a state school for the mentally 
retarded the right to belong to a collective bargaining unit.** The 
majority opinion based its holding on the ‘‘manager’’ and ‘‘supervisor’’ 
distinctions used in Yeshiva and the majority even cited the Yeshiva 
decision several times as persuasive authority on the issue.** The court 
further concluded that: 


[I]t appears patently implausible that, given the language of these 
statutes and the articulated labor-relations policy of Sect. 28-7-2, 





31. Benson, supra note 27, at 277 (quoting Miami-Dade Community College Dist. Bd. 
of Trustees v. Florida Pub. Employees Relations Comm’n, 341 So. 2d 1054, 1056 (Fla. 
Dist. Ct. App. 1977)). 

32. R.I. Gen. Laws § 28-7-3(3) (1986). The Rhode Island statute provides such a vague 
description of ‘‘employees,’’ that a more useful means for deciphering what people can 
be included in a bargaining unit may be to focus on who the statute defines as 
‘“‘employer.’’ Section 28-7-3(2) states that ‘‘the term ‘employer’ includes any person 
acting on behalf of or in the interest of an employer, directly or indirectly, with or 
without his (sic) knowledge ... .’’ 

33. Benson, supra note 27, at 277 (summarizing the holding in State of Rhode Island 
& Providence Plantation, Bd. of Regents, Case No. EE-1961 (1971). 

34. 463 A.2d 186 (R.I. 1983). 

35. Id. at 191. 

36. Id. at 190-191. 
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the Legislature also intended supervisors and managers to be able 
to organize and present grievances in the same manner and within 
the same bargaining units as their subordinates.*’ 


Yet, in light of the Rhode Island statute’s vague definition of employees 
and its ambiguous statement of policy, the Yeshiva decision’s influence 
on the Rhode Island court may present the best explanation for the 
holding in Local No. 2883. 

In 1992, the Rhode Island Supreme Court, in Barrington School 
Committee v. Rhode Island State Labor Relations Board,** affirmed the 
Local No. 2883 decision and applied its scope to secretaries of super- 
intendents and business managers.** The court noted that its decision 
centered around the possibility of creating unfairness in the bargaining 
process by allowing ‘‘confidential’’ employees, such as certain secre- 
taries, to belong to a bargaining unit while at the same time having 
access to documents and information which might jeopardize manage- 
ment’s bargaining strategy.*° The court analogized the predicament of 
‘“‘confidential’’ employees with ‘‘supervisors’’ and ‘‘managers.’’ Inter- 
estingly, the court admitted that ‘‘in the past we have followed the 
federal practice in holding that ‘managerial’ and ‘supervisory’ employ- 
ees may not engage in collective bargaining.’’*! Although Rhode Island 
courts have not directly confronted the ‘‘manager’’ and ‘‘supervisor’’ 
dilemmas that face public-sector higher-education employees, the state’s 
highest court consistently has shown a desire to follow federal precedent 
on this issue. Here, of course, that precedent would be Yeshiva. 


3. Iowa 


When the Supreme Court handed down the Yeshiva decision, Iowa 
law used expansive language to define employees, but excluded super- 
visors from collective-bargaining rights. As with the Rhode Island 
statute, Iowa’s statute mirrored the NLRA’s collective-bargaining lan- 
guage.*? In City of Davenport v. Public Employment Relations Board,* 





37. Id. at 191; R.I. Gen. Laws § 28-7-2 (statement of policy) (1986). The statement of 
policy provides no more clues as to the legislature’s intent than does the definition of 
‘‘employees.’’ The policy states, ‘‘it is hereby declared to be the public policy of the 
state to encourage the practice and procedure of collective bargaining ... .’’ While the 
policy also seeks to prevent ‘‘coercion’’ by employers, it fails to draw any more distinc- 
tions between employers and employees. 

38. 608 A.2d 1126 (R.I. 1992). 

39. Id. at 1135. 

40. Id. at 1136. 

41. Id. at 1135. 

42. Iowa Cope ANN. § 20.3-20.4 (West 1989). Section 20.3 includes as ‘‘public 
employees,”’ all employees of a public employer, except those employees expressly 
excluded under Sect. 20.4. Section 20.4 describes ‘‘supervisor’’ as ‘‘any individual having 
authority in the interest of the public employer to hire, transfer, suspend, layoff, recall, 
promote ... if in connection with the foregoing, exercise of such authority is not of a 
merely routine or clerical nature.’’ 

43. 264 N.W.2d 307 (lowa 1978). 
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the Iowa Supreme Court expressed interest in following federal prece- 
dent to ascertain the scope of ‘‘supervisory employees.’’ The court’s 
opinion stated ‘‘certain well-established principles have been developed 
in federal cases for determining who are supervisory employees under 
the N.L.R.A.’’“ 

Since the Yeshiya decision, the Iowa Supreme Court addressed the 
‘“‘supervisor’’ question only once. In Marshalltown Educational Ass’n 
v. Public Employment Relations Board,** the Iowa court excluded school 
administrators from the collective-bargaining process. Combined with 
the Iowa Supreme Court’s opinion in Davenport, the Court’s Marshall- 
town decision indicates that Iowa courts are unlikely to break from 
federal precedent if confronted by a ‘‘supervisor’’ issue in higher 
education. 


4. New Hampshire 


New Hampshire law, prior to Yeshiva, ignored the question of whether 
higher-education employees could bargain collectively. In fact, New 
Hampshire’s statutes also made no provisions for managerial and su- 
pervisory employees.*® Legislative history suggested that faculty should 
be included under the statute, but the statute made no explicit reference 
to faculty. In its statement of policy, the statute acknowledges ‘‘the 
right of public employees to organize and to be represented for the 


purpose of bargaining collectively with the state or any political sub- 
division thereof, and with the university system.’’*’ 

The New Hampshire Supreme Court addressed the department chair- 
person issue by applying a much different analysis than its federal 
counterpart used in Yeshiva. In 1977, New Hampshire’s Supreme Court 
determined that college and university department chairpersons should 
be included in the faculty-bargaining unit. In University Systems v. 
State,*® the New Hampshire Supreme Court based its opinion on the 
notions of ‘‘collegiality’’ and ‘‘final authority.’’** The court reasoned 
that while department chairpersons may have a smaller teaching load 
than other faculty, they still retain the same primary functions of 
teaching and researching.® In addition, since department chairpersons 
rarely wield final authority over hiring, firing, and promotions, they 





44. Benson, supra note 27, at 278 (quoting City of Davenport v. Public Employment 
Relations Bd., 264 N.W.2d 307, 313 (lowa 1978)). 

45. 299 N.W.2d 469, 471 (1980). The Iowa Supreme Court based its holding on an 
analysis of the Iowa law that defines the exclusions from ‘‘public employment rights.’’ 

46. Benson, supra note 27, at 278 (citing N.H. Rev. Stat. ANN. § 273-A:1 (VIII) 
(1977). 

47. N.H. Rev. Stat. ANN. at § 273-A (statement of policy). 

48. 369 A.2d 1139, 1140 (N.H. 1977). 

49. Benson, supra note 27, at 279 (quoting University Sys. v. State, 369 A.2d 1139, 
1142 (1977)). 

50. University Sys., 369 A.2d at 1142. 
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are able to maintain a level of collegiality with their fellow employees.* 

After the Yeshiva decision, the New Hampshire Supreme Court began 
to narrow the parameters of legal bargaining units. In Department of 
Revenue Administration v. Public Employee Labor Relations Board,” 
the court held that the New Hampshire legislature’s failure to address 
the bargaining status of ‘‘supervisors’’ presumes to pass this task to 
the public employee labor relations board.** The New Hampshire Su- 
preme Court continued to shrink collective-bargaining rights in Appeal 
of Manchester Board of School Committee.** Here, the court concluded 
that ‘‘supervisory personnel [in this case, school principals] may not 
retain the same exclusive representative as the rank-and-file employees 
they supervise.’’*> New Hampshire has yet to rule directly on the 
semantics of collective bargaining in higher education, but recent court 
trends indicate a retreat from University Systems v. State—leaving open 
the possibility that state law-makers would adopt the federal measures 
set forth in Yeshiva. 


B. States That Have Enacted Collective-Bargaining Legislation Since 
Yeshiva 


Yeshiva’s impact on state legislatures, thirteen years after the Su- 
preme Court’s ruling, has varied widely. Barely half of all states permit 
public-sector higher-education employees to bargain collectively to any 


degree.** While it is impossible to judge the exact degree to which the 
Yeshiva decision has influenced legislators in these states, one can 
surmise that Yeshiva at the very least has discouraged collective- 
bargaining efforts. Several other states have adopted collective-bargain- 
ing laws. Illinois, Washington and Ohio have created state laws that 
lend varying degrees of support to higher-education collective bargain- 
ing. Analyzing these statutes helps to determine the amount of influence 
Yeshiva has had on drafting collective-bargaining legislation. 





51. Id. 

52. 380 A.2d 1085 (N.H. 1977). 

53. Id. at 1086. 

54. 523 A.2d 114 (N.H. 1987). 

55. Id. at 115. Although the court refrained from withholding the right to bargain 
collectively, it limited supervisors in several ways. First, supervisors cannot belong to 
the same bargaining unit as other school employees. Also, supervisors are prohibited 
from even using the same bargaining representative, albeit a separate bargaining entity. 

56. Fact Sheet: Labor Relations and Fair Employment Practices in Higher Education, 
180 Labor Studies Ctr. 1, 14 (1991). The Labor Studies Center determined that by the 
end of 1991, twenty- nine states and the District of Columbia possessed legislation which 
granted collective-bargaining rights to public-sector higher- education faculty. The states 
listed by the Labor Studies Center include: Alaska, Arizona, California, Connecticut, 
Delaware, Florida, Hawaii, Illinois, Iowa, Kansas, Maine, Maryland, Massachusetts, 
Michigan, Minnesota, Montana, Nebraska, Nevada, New Hampshire, New Jersey, New 
York, Ohio, Oregon, Pennsylvania, Rhode Island, South Dakota, Washington, and Wis- 
consin. In 1992, New Mexico joined the list of states that permit collective bargaining 
in public-sector higher-education. 
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1. Illinois 


Effective January 1, 1984, the Illinois Educational Labor Relations 
Act expressly created collective-bargaining rights for public-sector higher- 
education faculty. The Illinois law rejects Yeshiva’s doctrine by differ- 
entiating between faculty and management. While Yeshiva includes all 
faculty within the category of ‘‘managers,’’ the Illinois law effectively 
excludes most faculty from the ranks of ‘‘managers’’ and ‘‘supervisors’”’ 
by narrowly defining ‘‘managerial employee’’ and ‘‘supervisor.’’ The 
act confines managerial employees to those ‘‘engaged predominantly 
in executive and management functions’’ and ‘‘charged with the re- 
sponsibility of directing the effectuation of such management policies 
and practices.’’*’ Likewise, the Illinois act defines ‘‘supervisors’’ as 
those who ‘‘devote a preponderance of their employment time’’ to 
exercising ‘‘authority’’ in the ‘‘interests of the employer.’’** In effect, 
the Illinois Educational Labor Relations Act protects faculty bargaining 
rights from attacks rooted in a Yeshiva rationale. 


2. Washington 


In 1991, the state of Washington passed a bill granting collective- 
bargaining rights to academic personnel in community colleges. The 
Washington statute provides collective-bargaining rights for ‘‘academic 
employees,’’ a group that includes faculty, librarians, and department 
heads.*® The only personne! excluded from the bargaining unit are 
administrators. Nevertheless, even administrators can participate in 
the bargaining unit if a majority of administrators and a majority of 
academic employees vote to accept such a proposal.*' The Washington 
law ignores Yeshiva’s tenets, not merely by shrinking the scope of 
‘‘managerial employees,’’ but by providing for the possible inclusion 
of all administrative personnel. Although the Washington collective- 
bargaining provision only applies to community colleges, it employs 
the type of broad language with which faculty seek to ensure their 
right to organize and maintain a bargaining unit. 


3. Ohio 


In July of 1983, Ohio Governor Richard Celeste signed into law 
Ohio’s first comprehensive public-sector collective-bargaining act.*? Un- 





57. Itt. Rev. Stat. ch. 48, para. 1702(0) (1984). 

58. Id. The act specifies the areas over which supervisors exhibit authority. Included 
in this list are the decisions to ‘‘hire, transfer, suspend, lay off, recall, promote, discharge, 
reward or discipline other employees within the appropriate bargaining unit.’’ 

59. Was. REv. CoDE ANN. § 28B.52.020(2) (West 1993). 

60. Id. at § 28B.52.020(3). The statute defines ‘‘administrators’’ as those individuals 
who perform administrative functions at least half of the time. Administrative functions 
include hiring, firing, and other routine administrative functions. In essence, the Wash- 
ington law’s use of the term administrator combines the Yeshiva case’s definitions of 
manager and supervisor. 

61. Id. 

62. Public Sector Collective Bargaining In Ohio: Before and After Senate Bill No. 
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der the Ohio law, ‘‘public employees’’ are defined as individuals who 
work under contract for a public employer.® The statute excludes 
‘“‘supervisors’’ from collective-bargaining units, but with express pro- 
visions which narrow the possible scope of supervisory personnel. 
Department or division heads fall under the supervisor classification, 
but faculty members possess unique safeguards. Unlike other state 
statutes, the Ohio law reads: 


[N]o other faculty member or group of faculty members is a 
supervisor solely because the faculty member or group of faculty 
members participate in decisions with respect to courses, curric- 
ulum, personnel, or other matters of academic policy.” 


The Ohio statute avoids many of the statutory interpretation problems 
that might arise from excluding ‘‘supervisors,’’ by adopting language 
which explicitly allows for a potentially broad faculty bargaining unit. 


III. STATE LABOR RELATIONS BOARD DECISIONS 


Since the Supreme Court handed down its Yeshiva ruling, four public 
universities or colleges have applied the Court’s analysis to challenge 
the faculty right to bargain collectively. Although the number of public- 
sector Yeshiva-claims pales in comparison with the amount of private- 
sector incidents, this ratio could easily change based on how state labor 
relations boards treat these early public-sector ‘‘test’’ cases. An analysis 
of the rationales rendered in state labor board cases offers a means for 
predicting the future persuasiveness of Yeshiva-style arguments. 


A. Wichita State University 


In 1981, Wichita State University became the first public higher- 
education institution to challenge faculty collective-bargaining with a 
Yeshiva-style argument. The Kansas Higher Education Association (AC- 
ADEMIC), an affiliate of the National Education Association (NEA), 
filed a petition for unit determination at Wichita State, under the 
authority of the Public Employer-Employee Relations Act. The Univer- 
sity objected to this first step in the process of union recognition. The 
school argued that faculty and department chairpeople act in supervi- 
sory capacities and therefore should not be permitted to use the Kansas 





133, 17 AKRON L. REv. 229, 229 (1983). The 1983 law marked the Ohio legislature’s 
second attempt at passing collective-bargaining legislation. Ohio Governor James Rhodes 
vetoed a 1978 collective-bargaining statute. At that time, Ohio dealt with public-sector 
labor issues with an ‘‘ad hoc approach.’’ Subsequently, the United States Supreme Court 
handed down its Yeshiva decision. After Yeshiva, the Ohio legislature, backed by a more 
receptive governor, responded by drafting its current collective bargaining law. 

63. Onto REV. CopE ANN. § 4117.01(c) (Anderson 1983). 

64. Id. at § 4117.01(f)3. 
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Public Employer-Employee Relations Act as a basis for union recogni- 
tion.® 

Both parties in the Wichita State dispute argued their cases before a 
Public Employer-Employee Relations Board hearing officer. The hearing 
officer ruled that while department chairs could be excluded from the 
bargaining unit for exercising ‘‘supervisory’’ functions, the rank-and- 
file faculty owned the right to bargain collectively. In arriving at this 
conclusion, the hearing officer explained that the Kansas statute defined 
‘‘supervisor’’ to exclude faculty.® The officer announced, ‘‘the defini- 
tion of a supervisor involves much more individual authority than that 
of one vote in the Senate or a departmental group even though faculty 
members as professionals hold high regard for the mission and well- 
being of the university.’’** In essence, the Board concluded that the 
faculty derived its influence over academic and administrative affairs 
through ‘‘professional expertise,’’ not as a result of assigned supervisory 
functions. The Board rejected the notion of ‘‘shared governance.’’ The 
faculty ‘‘advise,’’ rather than ‘‘govern,’’ because governing connotes a 
‘‘power to enforce,’’ which in the case of Wichita State rests solely 
with the administration.” 


B. University of Alaska 


Shortly after the Wichita State ruling, the University of Alaska raised 
a Yeshiva-argument before the Alaska Labor Relations Board. The NEA 
compiled a representation petition with the intent to organize a union 
chapter at the University of Alaska. In the first part of its two-pronged 
attack, the University used Yeshiva as an affirmative defense. Also, the 
University claimed that to allow ‘‘managerial’’ faculty to bargain col- 
lectively would produce a conflict of interest between the faculty’s 
responsibilities as management personnel and as union affiliates.”° The 
second prong created questions, from a policy perspective, about the 





65. The Impact of NLRB v. Yeshiva University on Faculty Unionism at Public Colleges 
and Universities, Newsletter (Nat’l Ctr. for the Study of Collective Bargaining in Higher 
Educ., New York, N.Y.), Sept./Oct. 1990, at 1. The newsletter provides a concise summary 
of the issues central to the Wichita State University conflict as well as the University of 
Alaska and Southern Oregon State College cases mentioned infra. 

66. Id. 

67. Id.; KAN. Stat. ANN. § 75-4322(b) (1989). The relevant Kansas statute defines 
‘‘supervisory employee’’ as an ‘‘individual who normally performs different work from 
his subordinates, having authority, in the interest of the employer, to hire, transfer, 
suspend, lay off, recall, promote, discharge . . . other employees.”’ 

68. The Impact of NLRB v. Yeshiva University on Faculty Unionism at Public Colleges 
and Universities, Newsletter (Nat’] Ctr. for the Study of Collective Bargaining in Higher 
Educ., New York, N.Y.), Sept./Oct. 1990, at 1 (quoting In the Matter of Wichita State 
University, Case No. 75-UD-01-1980, 11 (Kansas PERB 1981)). 

69. Id. 

70. Id. at 2. 
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fundamental concept of collective bargaining in higher-education insti- 
tutions.”' 

The Alaska Labor Relations Board framed the issue as whether the 
University of Alaska faculty performed managerial duties and, if so, 
whether the Alaska statute protects collective-bargaining rights in this 
instance.” The Board examined the legislative intent behind the Public 
Employment Relations Act (PERA) and concluded that faculty are ‘‘em- 
ployees,’’ not ‘‘managers.’’’? The board further stated that its result 
would be unchanged even if it construed the statute to classify faculty 
as managers.” Since the statute fails to exclude managers from collec- 
tive-bargaining rights, the Board refrained from excluding such people. 


C. Southern Oregon State College 


The administration at Southern Oregon State College objected to its 
faculty union’s efforts to include department chairpeople in the bar- 
gaining unit. The college relied on two separate rationales in pleading 
its case. First, the school argued that department chairs were ‘‘super- 
visory employees’’ under the Oregon Public Employment Collective 
Bargaining Act (PECBA), and hence ineligible from asserting collective- 
bargaining rights.”> In the alternative, the College asked that the Em- 
ployment Relations Board exclude all faculty from bargaining, because 
the teachers act as ‘‘managerial employees.’’’”® 

The Employment Relations Board presiding over Southern Oregon’s 
case determined that department chairs are not supervisors or mana- 
gerial employees. In arriving at its decision, the Board relied on Oregon 
statutory law. The Oregon collective-bargaining statute defines ‘‘super- 
visory employees’’ with language almost identical to the Kansas statute 
used in the Wichita case.””? While the Kansas board highlighted the 





71. Id. 

72. Id. 

73. Id.; See also ALASKA STAT. § 23.40.090 (1990). The Alaska statute controlling 
collective bargaining stated that in defining bargaining units, the labor relations agency 
should act to ‘‘assure to employees the fullest freedom’”’ in exercising statutory collective- 
bargaining rights. In addition, the statute directed the labor relations agency to consider 
factors such as ‘‘the history of collective bargaining’’ when making unit determinations. 
Within this context, the labor board’s decision to include public-sector higher-education 
employees makes sense. At the time of the Alaska decision, no state had denied public- 
sector faculty the right to bargain under a Yeshiva-based rationale. The Alaska board’s 
refusal to deviate from this course possibly derived from a sensitivity to a broader 
historical pattern of allowing uninhibited public-sector bargaining freedom in higher 
education. 

74. The Impact of NLRB v. Yeshiva University on Faculty Unionism at Public Colleges 
and Universities, Newsletter (Nat’l Ctr. for the Study of Collective Bargaining in Higher 
Educ., New York, N.Y.), Sept./Oct. 1990, at 2. 

75. Id. 

76. Id. 

77. Or. Rev. STAT. § 243.650(14)&(17) (1991). The Oregon collective-bargaining statute 
grants the right to bargain to ‘‘public employees.’’ The statute defines public employees 
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nature of the faculty’s role in University governance, the Oregon board 
focused on the legislature’s intent behind the enactment of the Oregon 
Public Employment Collective Bargaining Act. Noting that the collec- 
tive-bargaining act refers to higher-education faculty elections for unit 
determination, the board concluded that the statute’s drafters intended 
faculty to bargain collectively.”* Although the Oregon board applied 
reasoning that differed from the Wichita board, both administrative 
bodies reached the same conclusion—public-sector higher-education 
employees have the right to bargain as a unit. 


D. University of Pittsburgh 


The University of Pittsburgh stands as the only public college or 
university to successfully argue a Yeshiva-case. The United Faculty of 
the University of Pittsburgh (a conglomerate including the American 
Association of University Professors, the Pennsylvania AAUP, the Amer- 
ican Federation of Teachers, and the Pennsylvania local of the American 
Federation of Teachers) sought the right to bargain collectively as a 
union. The faculty argued that they qualified only as ‘‘professional 
employees’’ because they lacked the ‘‘actual authority’’ required to 
serve as ‘‘management.’’”® Instead, the teachers claimed, the University 
delegated authority to them. The faculty believed that Yeshiva-type 
duties did not give rise to managerial status under the Pennsylvania 
statute. On the other hand, the University asserted that faculty were 
‘‘supervisory’’ under Yeshiva’s definition.*° The University submitted 
that Pennsylvania law should be interpreted consistently with Yeshiva, 
the pre-established federal precedent. 

Before the Pennsylvania Labor Relations Board heard the case, both 
parties stipulated that the University of Pittsburgh’s governance is 
similar in structure to Yeshiva University’s. Under these conditions, 
the parties agreed that the case would be limited to its facts and 
considered non-precedential. As a result of this pre-hearing agreement, 
the issue before the board consisted of whether Pennsylvania law 
allowed faculty participation in collective bargaining.” 

The Pennsylvania Labor Relations Board held that the Yeshiva anal- 
ysis provides a legitimate means for determining whether the University 





as those employed by public employers, excluding ‘‘supervisory employees.’’ The statute 
defines ‘‘supervisory employees’’ similarly to the Kansas collective-bargaining statute by 
limiting the classification to ‘‘any individual having authority in the interest of the 
employer to hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward 
or discipline other employees ... .”’ 

78. ‘‘Yeshivawatch’’—Year Nine, Newsletter (Nat’l Ctr. for the Study of Collective 
Bargaining in Higher Educ., New York, N.Y.) Nov./Dec. 1988, at 7. 

79. The Impact of NLRB v. Yeshiva University on Faculty Unionism at Public Colleges 
and Universities, Newsletter (Nat’! Ctr. for the Study of Collective Bargaining in Higher 
Educ., New York, N.Y.) Sept./Oct. 1990, at 3. 

80. Id. 

81. Id. 
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of Pittsburgh faculty could bargain collectively.*? Accordingly, the Board 
found that the faculty acted as ‘‘management-level employees’ under 
the applicable Pennsylvania Act and, therefore, held no collective- 
bargaining rights. The Board stressed faculty participation in university 
governance as a justification for labeling the teachers as ‘‘managerial.”’ 
The hearing officer reported that, ‘‘like the faculty in Yeshiva, the 
faculty of the University of Pittsburgh are vital to the formulation of 
policy, and the faculty’s interests cannot be separated from those of 
the University.’’®’ In its opinion, the Board did acknowledge that part- 
time faculty, non-tenure stream faculty, and librarians could assert 
collective-bargaining rights as non-management employees. Still, the 
Pittsburgh case marked the first movement toward limiting public- 
sector collective-bargaining for higher-education employees. 


IV. YESHIVA’S IMPACT ON EDUCATIONAL REFORM 


Since the United States finds itself in a more competitive world 
market than in past decades, the topic of reform in public education 
has emerged as a response to the technological success of foreign 
nations. Within this context, Yeshiva has made a subtle, but noticeable, 
impact on the range of potential reforms in higher education. Innovative 
and radical proposals for change must be viewed in light of the 
restraints Yeshiva places on faculty involvement in promoting such 
measures.** 

The Yeshiva decision casts a cloud over reform efforts in public- 
higher education. Yeshiva only explicitly denies collective-bargaining 
rights to private-sector employees who participate in ‘‘managerial’’ 
duties.** Nevertheless, public-sector employees worry that individual 
states will implement Yeshiva’s managerial exclusion—effectively lim- 
iting the role that faculty could have in curriculum, employment and 
structural decisions. As a result, faculty participation in educational 
reform means that ‘‘professional employees would be subject to losing 
the rights guaranteed to them under the NLRB solely if they have input 
in management decisions that benefit both workers and employees.’’* 
Hence, educational reform and additional faculty involvement within 
their profession place collective bargaining at risk. 





82. ‘‘Yeshivawatch’’—Year Nine, Newsletter (Nat’l Ctr. for the Study of Collective 
Bargaining in Higher Educ., New York, N.Y.) Nov./Dec. 1988, at 6. 

83. The Impact of NLRB v. Yeshiva University on Faculty Unionism at Public Colleges 
and Universities, Newsletter (Nat’] Ctr. for the Study of Collective Bargaining in Higher 
Educ., New York, N.Y.) Sept./Oct. 1990, at 3 (quoting In the Matter of the University of 
Pittsburgh, Case No. PERA-R-84-53-W, 25 (1987)). 

84. John E. Iorio, The Relevance of Yeshiva to Public Education, 16 J.L. & Epuc. 95, 
101 (1987). 

85. Yeshiva, 444 U.S. 672, 686, 100 S. Ct. 856, 864. The Court lists a number of 
duties which it considers to be consistent with managerial status. 

86. Excerpts From First Interim Report on Study by Labor Department of Potential 
Impediments of Labor Law to Labor-Management Cooperation, 33 Bureau of National 
Affairs, Inc. Daily Labor Report D-1 (Feb. 20, 1987). 
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Yeshiva’s detrimental impact on educational reform centers on the 
status of faculty as ‘‘managerial’’ employees. Individual states have the 
choice of following the Supreme Court’s restrictive view of managerial 
employees or of opting to draft language that expressly grants all faculty 
the right to bargain collectively. As an alternative to these two ap- 
proaches, states can limit the scope of managerial employees to de- 
partment chairpersons. At present, no one alternative has emerged as 
the dominant approach. One likely reason for this lack of uniformity 
arises because: 


Neither theory nor research has been used in Board findings or 
judicial reviews of Board cases; designations of supervisory or 
managerial status have been based ‘‘almost exclusively on unver- 
ified behavioral assumptions and the abstract elaboration of legal 
principles,’’ and consist primarily of the Board’s ‘‘inferences about 
industrial relations’ and ‘‘behavioral premises [based] on common 
sense. ’’®’ 


Educational reform rests, in part, on the ability of state legislatures 
to grapple with the managerial-exclusion anomaly created by the Ye- 
shiva decision. 

A. Collective Bargaining as a Means of Educational Reform 
Many educators believe that collective bargaining and successful 


university reform complement each other. Faculty unions contend that 
collective bargaining can strengthen educatioual reform efforts by in- 
creasing the faculty’s role in university policy decisions.** Without 
faculty involvement in its conception, any reform potentially faces 
resistance from those who ultimately must implement it.*® Under these 
conditions, successful changes in the university system require joint 
faculty and administrative participation in the reform process. Union- 





87. Barbara Lee, Collective Bargaining and Employee Participation: An Anomalous 
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88. National Education Association, Collective Bargaining: The Most Effective Way 
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bargaining ‘‘enhances the faculty’s role in institutional governance’’ and ‘‘improves the 
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89. Dal Lawrence, The Relevance of Yeshiva to Public Education: A Union Perspec- 
tive, 16 J.L. & Epuc. 113, 117 (1987). Lawrence argues that teachers ‘‘need to know that 
they can regulate their profession and police their standards.’’ Without this assurance, 
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90. Barbara Lee, Faculty Role in Academic Governance and the Managerial Exclusion: 
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faculty’s voice in reform measures. 
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ized faculty ideally seek to expand their role in developing university 
reform through the collective-bargaining process. 

Application of the Yeshiva decision in public education acts as a 
disincentive for faculty to become involved in instigating and formu- 
lating reform measures. American Federation of Teachers President, 
Albert Shanker, explains that teachers are ‘‘eager to assume greater 
responsibilities but not at the risk of the loss of collective-bargaining 
rights posed by the Supreme Court in N.L.R.B. v. Yeshiva.’’*? Public- 
sector faculty who currently enjoy the right to bargain collectively fear 
that they might lose ‘‘hard-earned’’ benefits if their participation in 
school reform efforts leads a court to characterize their role as ‘‘man- 
agerial.’’ Many administrators who oppose unionization admit Yeshi- 
va’s impact means that: 


Unionization may have been thwarted, but the faculty now has 
reason to be skeptical when management seeks their participation 
in decision-making, knowing that an increased collegial role will 
result in a denial of any role to an exclusive bargaining represen- 
tative. This can only prove detrimental in the long run to the goal 
of providing quality education to our young people.% 


Both labor and management representatives recognize the problems 


associated with the Yeshiva decision inherent in any faculty-influenced 
reform movement.” 


B. One Attempt at Educational Reform 


Toledo public school teachers and administrators have initiated an 
educational reform called the Toledo Plan for Staff Development. The 
Toledo system utilizes the ‘‘shared authority’’ concept which the Ye- 
shiva Court dismissed in its majority opinion. Under the Toledo plan, 
teachers serve as ‘‘intern consulting teachers’’ and evaluate the per- 
formance of first-year teachers. An ‘‘Internal Review Panel’’ consisting 
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92. George H. Margolies, The Relevance of Yeshiva to Public Education: A Manage- 
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of five teachers and four administrators analyzes the recommendation 
of the intern consulting teacher to determine whether or not to retain 
the first-year teacher’s services. The board of education then acts in 
accordance with the review panel’s decision.® 

The Toledo plan runs afoul of Yeshiva in several respects. Arguably, 
teachers who evaluate other teachers perform a supervisory function. 
In addition, since the school administration accepts the review panel’s 
recommendations in the ‘‘overwhelming majority’’ of instances, the 
review process becomes more than a ‘“‘routine’’ faculty function.*” Both 
of these factors leave teachers vulnerable to a Yeshiva-based managerial- 
employee exclusion from collective bargaining. Although faculty and 
administrators are pleased with the results of the Toledo reform pro- 
gram, the Yeshiva decision provides a ‘‘roadblock’’ for school reform. 
Without federal action, and unless state legislatures draft statutes that 
reject Yeshiva’s reasoning, reforms such as the Toledo plan face the 
constant threat of extinction. 

Pressures to reform American public education reinforce the desire 
of many college faculty to become more involved in the departmental 
and school-wide decision-making process. On the other hand, many 
faculty are wary of losing the right to bargain employment contracts 
collectively. At the very time of the struggle to determine the delicate 
balance that must be struck between labor and management in shared 
governance, the Yeshiva bombshell specters loom over efforts at faculty 
participation in educational reform. 


CONCLUSION 


Although Yeshiva addressed private sector colleges and universities, 
Yeshiva has had a subtle, but nevertheless pervasive, effect on public 
education. The Yeshiva decision did not directly dictate public edu- 
cation’s collective-bargaining process. By setting guidelines for private 
education, however, Yeshiva influenced many of the state legislatures 
and state labor relations boards responsible for constructing and con- 
struing individual state collective-bargaining laws. 


Yeshiva placed the future of public sector higher education collective 
bargaining in doubt, because the Supreme Court’s decision passed to 
state legislatures and labor relations boards the awkward task of re- 
solving whether to implement Yeshiva, and if so, to what extent. 
Yeshiva’s holding, itself, created the basic problem associated with 
classifying faculty as management employees. John T. Dunlop, former 





95. Id. at 100. 

96. Id. at 99. 

97. Id. at 100. In Yeshiva, the Court uses the term ‘‘overwhelming majority’ to weigh 
the influence of faculty participation in substantive-decision making. 

98. Lawrence, supra note 89, at 113. 
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Secretary of Labor, explained that, ‘‘the transfer to the academic or to 
the medical care worlds of the industrial plant model of supervision or 
hiring, promotion and discharge, yields results that defy practical 
experience.’’® 

The Supreme Court left states with the duty of interpreting existing 
state statutes in light of Yeshiva to determine precisely what ‘‘manage- 
ment’? employees means. Some states have adopted more specific 
statutory language which allows higher-education faculty to bargain 
collectively. Other states have not added new legislation. In many of 
these states, state labor relations boards have interpreted the existing, 
albeit ambiguous, law in order to decide the scope of ‘‘managerial 
employees.’’ Because of haphazard, non-scientific, widely divergent 
state action, higher-education faculty in many states have no way to 
predict whether or not the state will revoke collective-bargaining rights. 
As a result, many faculty shy away from activities which the state 
might perceive as ‘‘managerial’’ in nature. Ultimately, a lack of faculty 
participation in curriculum and structural decision-making weakens the 
quality of education and the potential for improvement. Yeshiva stands 
as a constant reminder to public-sector higher-education faculty that 
the basic right to bargain collectively is not secure. 


Patrick Nagle* 
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